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UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


No.  12-351 


City  of  Detroit,  Michigan,  a  Municipal  Corporation, 

Petitioner, 


V. 


Feder.\l  Power  Commission,  Respondent, 

Petition  of  the  City  of  Detroit,  Michigan,  for  Review 
of  Orders  of  Federal  Power  Commission 

To  the  United  States  Court  of  Ai>peals  for  the  District  of 
Columbia  Circuit  and  the  Honorable  Judges  Thereof: 

Comes  now  the  City  of  Detroit,  Michigan  (“Petitioner”) 
and  respectfully  petitions  this  Honorable  Court  to  review 
and  set  aside  the  following  ojiinion  and  orders  of  the 
'Federal  Power  Commission  (“Commission”)  for  the  rea¬ 
sons  hereinafter  set  forth : 

Opinion  and  Order  issued  April  15,  1954,  copy  of 
which  is  included  as  Exhibit  1  hereto  and  made  part 
hereof  (Appendix  pp.  1-108) ; 

Order  of  June  7,  1954,  copy  of  which  is  included  as 
Exhibit  2  hereto  and  made  part  hereof  (Appendix,  pp. 
1-2). 

I. 

On  August  17  and  30,  1951,  Panhandle  Eastern  Pipe 
Line  Company  (“Panhandle”)  filed  with  the  Commission 
certain  rate  schedules,  designated  as  its  F.P.C.  Gas  Tariff, 
Original  Volume  No.  1,  by  which  it  proposed  to  effect  an 
overall  increase  in  the  rates  charged  its  natural  gas  utility 
customers,  including  Michigan  Consolidated  Gas  Com¬ 
pany  (“Michigan  Consolidated”),  the  sole  gas  distribu¬ 
tion  company  servicing  natural  gas  in  the  City  of  Detroit, 
Michigan.  By  Order  issued  September  5,  1951,  the  Com¬ 
mission  suspended  operation  of  the  proposed  rate  schedules 


until  February  20,  1952  and  thereafter  in  the  manner 
prescribed  by  the  Natural  Gas  Act  (Act  of  June  21,  1938, 
c.  556  [52  Stat.  822]  15  U.S.C.  §  717c). 

Upon  motion  by  Panhandle  the  tariff  was  allowed,  by 
the  Commission’s  order  of  March  5,  1952,  to  become  effec¬ 
tive  under  bond,  as  of  February  20,  1952.  Hearings  with 
respect  to  tlie  suspended  tariff  were  concluded  on  May 
15,  1953.  Briefs  relative  to  the  issues  involved  in  the 
rate  increase  were  filed  by  Panhandle,  the  Commission 
Staff,  and  intervenors;  and  oral  argument  was  heard  by 
the  Commission  en  banc  on  November  19  and  20,  1953,  more 
than  two  years  after  the  filing  of  the  proposed  tariff. 

During  the  course  of  the  hearings  to  determine  what 
portion  of  the  increased  rates  proposed  by  Panhandle 
should  be  allowed  as  “just  and  reasonable”  under  the 
Natural  Gas  Act,  Panhandle  contended  and  introduced 
evidence  to  show  that  the  annual  main  line  sales  capacity 
to  be  used  in  the  computation  of  its  cost  of  service  for 
the  stipulated  test  year  of  1952  should  be  292,551,203  MCF, 
or  an  average  of  approximately  800,000  MCF  per  day 
throughout  the  entire  year. 

After  the  hearings  had  been  concluded,  the  briefs  had 
been  filed  and  the  oral  argument  had  been  heard  by  the 
Commission,  Panhandle,  on  December  24,  1953,  filed  with 
the  Commission  statements  in  which  Panhandle  admitted 
that  its  main  line  sales  capacity  is  at  least  950,000  MCF 
per  day  during  the  winter  months  and  895,000  MCF  per 
dav  during  the  summer  month  of  Julv,  or  at  least 
336,620,000  MCF  per  year,  which  is  approximately  44  mil¬ 
lion  cubic  feet  in  excess  of  the  capacity  advanced  by  Pan¬ 
handle  for  rate  making  purposes  in  the  proceedings  before 
the  Commission. 

On  March  22,  1954,  Petitioner  filed  its  answer  joining 
in  the  petition  to  reopen  the  proceedings  filed  by  Michigan 
Consolidated  on  March  15,  1954,  for  the  purpose  of  re¬ 
receiving  additional  and  newly-discovered  evidence,  in¬ 
cluding  the  aforementioned  admissions  of  Panhandle,  with 
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respect  to  tlie  actual  sales  capacity  and  deliverability  wliicb 
sliould  be  used  in  determining  the  reasonableness  of  Fan- 
handle’s  increased  rates. 

By  Opinion  Xo.  2Gy  and  Order  issued  April  15,  1954, 
here  under  review,  the  Commission  denied  the  petition  to 
reopen  the  proceedings  hied  by  Petitioner  on  May  14,  1954, 
and  approved  an  overall  annual  increase  of  $12,778,864 
in  Panhandle  rales  based  in  large  part  on  a  main  line  sales 
capacity  ligure  of  311,100,000  MCF  per  year  which  had 
been  urged  by  the  Commission  Staff  during  the  course  of 
the  hearings. 

The  Commission  found  in  its  Opinion  No.  269  that 
Panhandle  should  be  permitted  to  incorporate  in  its  cost 
of  service  the  “fair  held  price”  for  all  natural  gas  produced 
by  the  company  instead  of  the  actual  cost  of  its  own 
produced  gas.  In  addition,  the  Commission  further  de¬ 
parted  from  its  long-established  rate-making  policy  under 
the  Natural  Gas  Act  by  excluding  from  the  rate  base  Pan¬ 
handle’s  net  investment  in  ail  of  its  production  and  products 
extraction  facilities  and  bv  treating  Panhandle’s  nat- 
ural  gasoline  extraction  business  as  nonjurisdictional.  The 
Commission  also  permitted  Panhandle  to  treat  tax  sav¬ 
ings  resulting  from  accelerated  amortization  as  deferred 
tax  liability. 

On  May  14, 1954,  Petitioner  hied  a  petition  for  rehearing 
of  said  Opinion  No.  269  and  order  issued  April  15,  1954, 
in  which  Petitioner  took  exception  to  the  Commission’s 
unprecedented  departure  from  its  conventional,  proven 
and  long-established  theory  of  rate-making,  as  well  as  its 
refusal  to  reopen  the  proceedings  for  the  purpose  of  re¬ 
ceiving  evidence  of  Panhandle’s  admitted  sales  capacity. 
In  addition.  Petitioner  specifically  urged  each  and  all  of 
the  points  hereinafter  set  forth. 

By  order  of  June  7,  1954,  here  under  review,  the  Com¬ 
mission  denied  Petitioner’s  application  for  rehearing  on 
the  ground  that  it  presented  “no  facts  or  principles  of  law 
not  heretofore  considered,  or  which  now  having  been  con- 
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sidered,  warrant  rehearing,  reconsideration  or  vacation  of 
the  Commission’s  findings,  opinion  or  order  issued  herein 
on  April  15,  1954.” 


n. 

This  petition  for  review  is  filed  under  and  pursuant  to 
the  provisions  of  Section  19(b)  of  the  Natural  Gas  Act 
of  June  21,  1938,  c.  556  (52  Stat.  831),  15  U.S.C.  §  717r, 
which  provides,  in  part,  as  follows : 

‘‘(b)  Any  party  to  a  proceeding  under  this  Act 
aggrieved  %  an  order  issued  by  the  Commission  in 
such  proceeding  may  obtain  a  review  of  such  order 
in  the  circuit  court  of  appeals  of  the  United  States  for 
any  circuit  wherein  the  natural-gas  company  to 
which  the  order  relates  is  located  or  has  its  principal 
place  of  business,  or  in  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia,  by  filing  in  such 
court,  within  sixty  days  after  the  order  of  the  Com¬ 
mission  upon  application  for  rehearing,  a  written  peti¬ 
tion  praying  that  the  order  of  the  Commission  be 
modified  or  set  aside  in  whole  or  in  part.” 

This  petition  is  also  filed  under  and  pursuant  to  the 
provisions  of  Section  10(a)  of  the  Administrative  Proce¬ 
dure  Act  of  June  11,  1946,  c.  324  (60  Stat.  237),  5  U.S.C. 
§  1001-1011,  which  provides  as  follows: 

“(a)  Any  person  suffering  legal  wrong  because  of 
any  agency  action,  or  adversely  affected  or  aggrieved 
by  such  action  within  the  meaning  of  any  relevant 
statute,  shall  be  entitled  to  judicial  review  thereof.” 

III. 

Petitioner  is  a  municipal  corporation  duly  organized  and 
existing  under  the  laws  of  the  State  of  Michigan,  and  is 
a  “Municipality”  as  defined  by  Section  2  (3)  of  the  Nat¬ 
ural  Gas  Act  (15  U.S.C. A.  Sections  717,  et  seq.). 

Petitioner  for  and  on  behalf  of  the  rate-payers  of  the 
City  of  Detroit,  Michigan,  and  as  a  rate-payer  itself,  filed 
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a  petition  to  intervene  before  the  Federal  Power  Commis¬ 
sion  and  by  order  entered  by  the  Commission,  was  per¬ 
mitted  to  intervene  in  the  proceedings  which  resulted  in 
the  Commission’s  Opinion  No.  269  and  order  of  April  15, 
1954,  here  under  review. 

Michigan  Consolidated  is  a  corporation  organized  and 
existing  under  the  laws  of  tlie  State  of  Michigan  with  its 
principal  office  in  the  City  of  Detroit,  Michigan.  It  is  en¬ 
gaged  as  a  public  utility  corporation  in  the  production, 
distribution  and  sale  of  natural  gas  under  regulations  by 
the  Michigan  Public  Service  Commission,  and  is  the  sole 
gas  distribution  company  servicing  natural  gas  in  the  City 
of  Detroit,  the  Detroit  metropolitan  area  and  other  com¬ 
munities  in  the  State  of  Michigan.  Petitioner  is  itself  a 
large  user  of  natural  gas  in  its  governmental  activities, 
such  gas  being  purchased  from  Michigan  Consolidated. 

Panhandle  is  a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Delaware.  It  owns  and  operates 
a  natural  gas  pipeline  through  which  natural  gas  is  trans¬ 
ported  from  Texas,  Oklahoma  and  Kansas  to  Michigan  and 
intervening  states  for  resale  and  is  therefore  a  “natural 
gas  company”  under  the  Natural  Gas  Act  engaged  in  the 
transportation  and  sale  of  natural  gas  for  resale  in  inter¬ 
state  commerce. 

Michigan  Consolidated  has  purchased  natural  gas  from 
Panhandle  since  the  completion  of  the  latter  company’s 
pipeline  to  Detroit,  Michigan  in  1936,  and  is  presently  pur¬ 
chasing  large  quantities  of  natural  gas  from  Panhandle  for 
resale  in  the  City  of  Detroit  and  its  neighboring  com¬ 
munities. 

Petitioner  for  itself  and  on  behalf  of  its  rate-payers  re¬ 
siding  in  the  City  of  Detroit,  who  are  users  of  natural  gas, 
has  a  vital  interest  in  the  proper  determination  of  Pan¬ 
handle’s  rates  by  reason  of  the  fact  that  it  represents  the 
ultimate  consumers  of  gas  serviced  by  Michigan  Consoli¬ 
dated  within  the  Citv  of  Detroit. 

The  Federal  Power  Commission  is  the  agency  of  the 
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United  States  Government  charged  with  the  administra¬ 
tion  of  the  Natural  Gas  Act. 

IV. 

Petitioner,  for  the  reasons  hereinafter  set  forth,  is  “ag¬ 
grieved’’  by  the  action  of  the  Commission  as  to  which  it 
seeks  review. 

In  accordance  with  this  Court’s  Rule  38(a),  the  grounds 
on  which  relief  is  sought  are  as  follows : 

(1)  The  Commission  erred,  for  the  reasons  hereinafter 
stated,  in  finding  in  its  Opinion  No.  269  that  Panhandle 
should  receive,  for  the  gas  which  it  produces,  a  price  re¬ 
flecting  the  weighted  average  arms-length  payments  for 
identical  natural  gas  in  the  field  where  it  is  produced,  or 
a  so-called  “fair  field  price”  (Appendix,  Exhibit  1,  p.  8- 
44). 

(a)  A  gap  in  the  regulatory  scheme,  which  did  not  here¬ 
tofore  exist,  and  which  is  inimical  to  the  interests  of  the 
consuming  public,  has  been  created  by  the  decision  of  the 
Commission  that  the  production  activities  of  Panhandle  are 
divorced  from  its  operations  as  a  natural  gas  company 
under  the  Natural  Gas  Act. 

The  action  of  the  Commission  is  arbitrary  and  capricious, 
iu  that  it  purports  to  base  cost  of  produced  gas  on  factors 
that  do  not  bear  any  relation  to  costs  of  Panhandle ;  there 
is  no  standard  fixed  for  the  determination  of  fair  field 
prices;  and  the  average  field  prices  adopted  by  the  Com¬ 
mission  are  not  supported  by  substantial  evidence. 

(b)  The  instant  finding  permits  an  unlawful  state  inter¬ 
ference  with  interstate  commerce,  as  it  accepts  state  mini¬ 
mum  price  figures  in  determining  the  average  field  cost  for 
gas  to  be  transmitted  in  interstate  commerce  to  consumer 
markets. 

(c)  The  Commission’s  action  in  allowing  Panhandle  the 
“fair  field  price”  for  all  natural  gas  produced  by  the  com- 
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pany  is,  in  effect,  an  attempt  to  substitute  cost  of  reproduc¬ 
tion  new  for  ori<j:iiial  cost  with  respect  to  the  value  of  the 
produced  gras.  Such  action  is  inconsistent  with  that  taken 
by  the  Commission  with  respect  to  tranportation  of  gas 
and,  if  followed  to  its  logical  conclusion,  would  result  in 
the  application  of  cost  of  reproduction  new  to  transporta¬ 
tion  activities,  thereby  reversing  the  long-established 
standard  applied  by  the  Commission  in  the  regulation  of 
the  natural  gas  industry. 

(d)  The  Commission’s  abandonment  of  the  historical 
“rate  base”  method,  previously  followed  by  the  Commis¬ 
sion,  is  contrary  to  the  Natural  Gas  Act.  Section  4(a)  and 
5(a)  of  the  Act  provide  that  all  rates  and  charges  shall  be 
“just  and  reasonable”  and  that  the  Commission  shall  de¬ 
termine  the  just  and  reasonable  rate.  This  has  been  ac¬ 
complished  in  the  past  by  the  Commission,  but  the  use  of 
“fair  field  prices”  in  the  instant  case  has  abrogated  this 
mandate  of  Congress. 

As  was  clearly  pointed  out  by  the  House  Committee  on 
Interstate  and  Foreign  Commerce  in  House  Report  No. 
709,  75th  Congress,  1st  Session,  at  page  3,  the  Natural  Gas 
Act  was  to  provide  for  “regulation  along  recognized  and 
more  or  less  standardized  linos”  and  that  there  was  “noth¬ 
ing  novel  in  its  provisions.” 

(e)  The  Commission,  in  instituting  the  “fair  field  price” 
method,  has  disregarded  the  fact  that  the  consumers  of 
Panhandle  gas,  through  the  years,  have  borne  all  costs 
incident  to  the  development  of  the  production  properties 
owned  by  Panhandle,  and  that  Panhandle  will  now  reap 
the  entire  benefit  of  these  customer  payments. . 

Panhandle  sells  natural  gas  to  Michigan  Consolidated, 
vrhich  in  turn  supplies  Detroit  and  its  neighboring  com¬ 
munities.  Should  this  new  pricing  system  ordered  by  the 
Commission  in  its  Opinion  No.  269  remain  in  effect,  then 
every  school,  public  institution  and  ultimate  user  of  na¬ 
tural  gas  in  the  Detroit  Area  will  be  directly  affected.  This 
is  obviously  of  paramount  concern  to  Petitioner. 
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(2)  The  Commission  erred  io  finding  in  Opinion  No. 
269  that  the  profits  (in  excess  of  actual  costs  including  a 
fair  return)  which  Panhandle  makes  from  the  extraction  of 
natural  gasoline  and  other  liquid  hydrocarbons  which  it 
transports  and  sells  in  interstate  commerce,  should  not  be 
credited  to  Panhandle’s  interstate  sales  of  natural  gas 
(Appendix,  Exhibit  1,  pp.  37-44). 

(a)  The  Commission’s  decision  to  treat  Panhandle’s  na¬ 
tural  gasoline  and  liquid  hydrocarbon  extraction  business 
as  non-jurisdictional  represents  a  further  reversal  of  a 
policy  w’hich  the  Commission  has  followed  in  every  rate 
proceeding  since  1938.  All  previous  decisions  of  the  Com¬ 
mission  and  the  general  practice  in  the  industry  bear  out 
the  fact  that  removal  of  liquid  hydrocarbons  from  natural 
gas  is  an  integral  part  of  gas  processing  for  pipeline  de¬ 
livery.  By  its  action  in  Opinion  No.  269  the  Commission 
now  deems  it  advisable  to  let  Panhandle  take  the  profits 
from  the  necesary  extraction  operation  at  the  expense  of 
the  ultimate  consumer.  In  so  doing,  Petitioner  submits,  the 
Commission  has  ignored  the  primary  purpose  of  Congress 
in  passing  the  Natural  Gas  Act  of  1938 — “to  protect  con¬ 
sumers  against  exploitation  at  the  hands  of  natural  gas 
companies.” 

(3)  The  Commission  erred  in  Opinion  No.  269  in  finding 
that  Panhandle  should  be  allowed  to  include  in  its  cost  of 
service  the  amount  of  its  Federal  income  taxes  computed 
on  the  basis  of  the  depreciation  deduction  related  to  the 
service  life  of  the  facilities  being  depreciated,  and  that  it 
be  permitted  to  set  up  a  special  account  to  be  debited,  after 
the  five-year  depreciation  period,  until  the  end  of  the  service 
life  of  the  emergency  facilities  or  the  exhaustion  of  the 
reserve  for  Deferred  Federal  Income  Taxes,  whichever 
occurs  earlier  (Appendix,  Exhibit  1,  pp.  45-49). 

(a)  By  its  action  in  thus  permitting  Panhandle  to  treat 
tax  savings  resulting  from  accelerated  amortization  as  de¬ 
ferred  tax  liability,  the  Commission  has  adopted  a  pro- 
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cedure  tantamount  to  a  holding  that  any  savings  in  taxes 
should  belong  to  the  shareholders  of  Panhandle  and  not 
the  consumer. 

The  Consumers  have  been  the  ones  who  have  borne  the 
brunt  of  any  high  taxes  throughout  the  year,  for  the  Com¬ 
mission  has  always  passed  any  increase  on  to  them  in  the 
form  of  higher  rates.  The  Commission  now’  seeks  to  charge 
the  consumer  for  taxes  that  are  not  even  being  paid  by  in¬ 
cluding  them  in  Panhandle’s  rate  base. 

(b)  Under  Opinion  No.  269,  the  money  thus  accumu¬ 
lated  by  Panhandle  will  be  put  into  a  reserve  account  which 
w’ill  be  debited,  after  the  five-year  period  has  ended,  as 
taxes  are  increased.  This  gives  Panhandle  use  of  funds 
w’hich  have  been  obtained  from  the  rate-payers  and  which 

thev  will  never  have  returned  to  them.  The  amount  in  this 
* 

reserve  account  will  be  very  large,  and  since  it  is  to  be 
debited  over  a  period  of  tw’enty-five  years  or  so,  until  the 
final  payment  has  been  made,  all  this  money  w’ill  have  been 
at  the  disposal  of  Panhandle  alone. 

Commissioner  Dale  E.  Doty,  dissenting  in  part  from  the 
Commission’s  Opinion  No.  269,  estimated  that  the  windfall 
to  Panhandle  from  these  excessive  amounts  collected  in  the 
five-year  period  will  be  $23,000,000  over  a  twenty-eight 
year  period,  at  compound  interest  (Appendix,  Exhibit  1, 
pp.  1-11).  Petitioner  submits  that  this  amount  will  be 
over  and  above  a  fair  return  to  Panhandle  stockholders 
on  their  capital,  while  leaving  the  rate-payers  with  no  pos¬ 
sibility  of  using  their  own  money.  Petitioner  further  sub¬ 
mits  that  Congress  never  intended  such  an  inequitable 
situation  to  exist.  Rather,  Congress  intended  its  recogni¬ 
tion  of  accelerated  amortization  for  tax  purposes  to  result 
in  a  quick  return  of  cash  to  investors  in  emergency  facili¬ 
ties,  but  certainly  no  such  return  as  the  method  employed 
by  the  Commission  results  in. 

(c)  Petitioner  submits  that  the  method  suggested  by 
Commissioner  Doty  of  increasing  Panhandle’s  depreciation 
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allowance  in  an  equivalent  amount  should  be  adopted  and  ■ 
used  by  the  Commission  (Appendix,  Exhibit  1,  pp.  1-11).  i 
This  method  should  allow  depreciation  acceleration  in  the  ■ 
amount  of  $12,605,000  which  could  be  used  in  part  to  liqui-  j 
date  the  defense  investments.  The  rate  base  would  then 
be  reduced  in  proportion  to  recovery  of  investment  in  plant,  i 
thus  decreasing  the  amount  that  consumers  subsequently  j 
will  be  forced  to  pay.  In  order  that  justice  be  afforded  both  I 
Panhandle  and  the  consumer  this  is  the  only  practical  means  ; 
that  should  be  employed.  Neither  should  be  allowed  to  : 
profit  at  the  expense  of  the  other — as  the  procedure  adopted  | 
by  the  Commission  in  Opinion  No.  269  would  allow. 

(4)  The  Commission  erred  in  its  Opinion  No.  269  in  find-  i 
ing  that  Panhandle ’s  cost  of  service  should  be  based  on  an 
annual  main  line  sales  capacity  of  only  311,100,000  MCF  ! 
per  year  instead  of  336,620,000  MCF,  as  showm  in  Michigan  ; 
Consolidated’s  petition  to  reopen  the  proceedings  filed  with  i 
the  Commission  on  March  15,  1954,  in  which  Petitioner  ! 
joined  (Appendix,  Exhibit  1,  pp.  52-54).  i 

(a)  In  refusing  to  reopen  the  record  in  the  proceedings,  I 

the  Commission  erred  in  failing  to  consider  Panhandle’s ' 
actual  sales  capacity  which  Panhandle  has  itself  admitted ; 
is  25,520,000  MCF  greater  than  that  used  by  the  Commis-  ’ 
sion  in  fixing  Panhandle’s  rates.  I 

(b)  The  Commission  erred  in  refusing  to  recognize  that  j 

Panhandle  has  a  readily  available  market  for  the  additional ; 
gas  available  on  its  pipeline  system  under  its  interruptible : 
I-l  Rate  Schedule,  since  Michigan  Consolidated  is  able  and : 
w’illing  to  purchase  up  to  100,000  MCF  per  day  from  Pan-j 
handle  on  an  interruptible  basis  under  the  rates  fixed  by; 
the  Commission.  i 

I 

(c)  Panhandle  has  consistently  refused  to  sell  interrupt-! 
ible  gas  to  its  utility  customers  under  rates  regulated  by; 
the  Commission,  and  has  pursued  an  announced  policy  ofj 
selling  interruptible  gas  directly  to  industrial  customers! 
at  whatever  price  the  traffic  will  bear,  retaining  the  profits.! 
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Panhandle  is  presently  attempting  to  make  direct  sales 
to  McLouth  Steel  Corporation  in  the  distribution  area  of 
Michigan  Consolidated.  In  making  this  sale  at  rates  over 
which  the  Commission  has  no  jurisdiction,  Panhandle  would 
utilize  capacity  'which  it  has  available  during  the  summer 
months,  and  the  cost  of  which  would  be  charged  to  the 
utility  customers,  including  Michigan  Consolidated,  under 
Opinion  Xo.  269  and  order  issued  April  15,  1954. 

If  the  additional  25,520,000  MCF  per  year  of  excess  main 
line  capacity  (w’hich  the  Commission  has  refused  to  recog¬ 
nize)  were  sold  to  Michigan  Consolidated  on  an  interrupt¬ 
ible  basis  at  the  rate  under  the  I-l  Schedule  approved  by 
Opinion  Xo.  269  and  order  issued  April  15,  1954,  the  addi¬ 
tional  revenue  to  Panhandle  would  be  some  $6,000,000  per 
year.  Furthermore,  such  sale,  being  subject  to  the  Com¬ 
mission’s  jurisdiction,  could  be  used  in  reducing  Pan¬ 
handle’s  rates. 

(d)  Petitioner  submits  that  Panhandle’s  utility  custom¬ 
ers  and  the  consumers  -which  they  serve  should  not  bear 
the  costs  of  pipeline  capacity  which  Panhandle  plans  to 
use  in  making  direct  sales  to  industrial  consumers  located 
in  the  distribution  area  of  such  utility  customers.  Such, 
however,  must  be  the  inevitable  result  of  the  Commission’s 
refusal  to  recognize  the  actual  main  line  sales  capacity  of 
Panhandle  in  its  Opinion  Xo.  269  and  Order  of  April  15, 
1954.  By  its  refusal  to  reopen  the  proceedings  for  the  pur¬ 
pose  of  avoiding  this  result,  it  is  respectfully  submitted  that 
the  Commission  has  acted  in  direct  contravention  of  the 
public  interest. 

(5)  The  Commission  erred,  for  the  reasons  heretofore 
stated  in  failing  to  grant  Petitioner’s  application  for  re¬ 
hearing  -with  respect  to  Opinion  Xo.  269  and  order  of  April 
15,  1954. 

Wherefore,  Petitioner  respectfully  prays: 

(1)  That  a  copy  of  this  petition  be  served  upon  a  mem- 
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ber  of  Respondent,  Federal  Power  Commission,  in  accord¬ 
ance  with  Section  19(b)  of  the  Natural  Gas  Act. 

(2)  That  Respondent,  Federal  Power  Commission,  be  re¬ 
quired  in  conformity  with  Section  19(b)  of  the  Natural  Gas 
Act  and  this  Court’s  Rule  38(g)  to  certify  and  file  with 
this  Court  a  transcript  of  the  record  upon  which  the  order 
here  sought  to  be  reviewed  was  entered. 

(3)  That  Petitioner  be  notified  by  the  Clerk  of  this  Court 
when  said  transcript  has  been  received  and  that  an  order 
be  entered  herein  allowing  Petitioner  a  reasonable  time 
from  the  date  of  such  notice  within  which  to  prepare  the 
portion  of  the  transcript  to  be  contained  in  the  printed 
record. 

(4)  That  this  Court  review  and  set  aside  the  following 
opinion  and  orders  of  the  Respondent,  Federal  Power  Com¬ 
mission: 

Opinion  No.  269  and  Order  issued  April  15,  1954  Order 
of  June  7, 1954. 

(5)  That  this  Court  grant  such  other  and  further  relief 
deemed  to  be  just  and  proper  in  the  premises. 

Respectfully  submitted, 

City  of  Detroit,  A  Municipal 
Corporation  of  the  State  of 
Michigan 

By  Paul  T.  Dwyer 
Corporation  Counsel 

By  James  H.  Lee 
Special  AssistavU  Corporation 
Cou/nsel-Public  Utilities 

Attorneys  for  Said  Petitioner 

301  City  Hall 
Detroit  26,  Michigan 
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Dated : 

Detroit,  Michigan 
July  29,  1954 

[Exhibit  1,  attached  to  Petition  for  Review  is  Opinion 
and  Order,  printed  as  R.  9725-9943] 

[Exhibit  2,  attached  to  Petition  for  Review  is  Order 
Denying  Rehearing,  printed  as  R.  9989-9992] 

Filed  August  3,  1954 

IN  THE  UNITED  STATES  COURT  OF  APPEALS  FOR  THE  DISTRICT 

OF  COLUMBIA  CIRCUIT 

No.  12359 

County  of  Wayne,  Michigan,  a  Municipal  Corporation, 
and  Body  Politic,  Petitioner, 

V. 

Federal  Power  Commission,  Respondent. 

Petition  for  Review  of  Order  of  Federal  Power  Commission 

To  the  United  States  Cowt  of  Appeals  for  the  District  of 
Columbia  Circuit  and  the  Honorable  Judges  Thereof: 

Comes  now  the  County  of  Wayne,  Michigan  (Petitioner) 
and  respectfully  petitions  this  Honorable  Court  to  review 
and  set  aside  the  following  opinion  and  orders  of  the  Fed¬ 
eral  Power  Commission  (Commission)  for  the  reasons  set 
forth  hereinafter : 

Opinion  No.  269  and  Order  issued  April  15,  1954,  a  copy 
of  which  opinion  and  order  is  printed  in  the  Appendix 
hereto  as  Exhibit  A. 

Order  of  June  7,  1954,  a  copy  of  which  order  is  printed 
in  the  Appendix  hereto  as  Exhibit  B. 

The  Proceedings  of  Which  Review  Is  Sought 

(1.)  The  Commission’s  Opinion  No.  269  and  Order  is¬ 
sued  April  15,  1954  involved  a  determination  of  the  rates 
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which  Panhandle  Eastern  Pipe  Line  Company  (Panhandle) 
would  be  allowed  to  charge  for  natural  gas  sold  for  resale 
in  interstate  commerce  to  Panhandlers  utility  customers, 
including  Michigan  Consolidated  Gas  Company,  the  prin¬ 
cipal  distributor  of  natural  gas  for  ultimate  consumption 
in  Wayne  County,  Michigan.  This  opinion  and  order  is¬ 
sued  after  hearings  following  the  suspension  by  the  Com¬ 
mission,  pursuant  to  its  order  of  September  5,  1951,  of  Pan¬ 
handlers  F.P.C.  Gas  Tariff,  Original  Volume  No.  1,  filed 
August  17  and  30,  1951 

Petitioner  was  an  intervenor  in  these  proceedings. 

By  its  Opinion  No.  269  and  accompanying  order,  the  Com¬ 
mission  permitted  Panhandle  to  charge  rates  for  its  sales 
of  natural  gas  in  interstate  commerce  to  its  utility  custom¬ 
ers  which  exceed  by  $12,778,864  per  year  Panhandlers  rates 
in  effect  prior  to  the  filing  of  its  new  rate  schedules  on  Au¬ 
gust  17,  and  30,  1951.  This  increase  of  Panhandlers  rates 
is  predicted  in  part  upon  determinations  by  the  Commis¬ 
sion  in  said  Opinion  and  Order  permitting  Panhandle  to 
substitute  for  the  actual  cost  (including  a  fair  return  on 
net  investment)  of  gas  produced  by  it  and  sold  by  it  in 
interstate  commerce  to  utility  customers,  the  much  higher 
average  armrs  length  price  received  for  gas  by  independ¬ 
ent  producers  from  pipe  line  companies  within  the  general 
area  of  Panhandlers  own  producing  fields.  The  permitted 
rate  increase  is  also  based  upon  the  Commission  rs  declar¬ 
ing  the  gasoline  extraction  process  operated  by  Panhandle 
in  connection  with  its  own  natural  gas  production  to  be 
non-jurisdictional  and  upon  the  Commission  rs  refusal  to 
deduct  from  Panhandlers  cost  of  service  (including  the  fic¬ 
titious  field  price  of  gas)  the  profit  made  by  Panhandle  on 
such  gasoline  extraction  process. 

The  rate  increase  allowed  by  the  Commission  in  said 
Opinion  and  Order  was,  furthermore,  based  upon  an  an¬ 
nual  sales  capacity  of  Panhandlers  main  line  of  311,100,000 
mcf,  whereas,  the  Commission  was  cognizant  prior  to  the 
issuance  of  said  Opinion  and  Order  that  Panhandle  had 
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claimed  in  reports  on  file  with  the  Commission  a  main  line 
capacity  of  at  least  336,620,000  mcf  per  year. 

(2.)  The  Commission’s  order  of  June  7, 1954,  here  sought 
to  be  reviewed  and  set  aside  denied  Petitioner’s  application 
for  rehearing  with  respect  to  the  Commission’s  Opinion 
Xo.  269  and  accompanying  order  on  the  ground  that  such 
application  presented  “no  facts  or  principles  of  law  not 
heretofore  considerd,  or  which  now  having  been  considered, 
warrant  rehearing,  reconsideration  or  vacation  of  the  Com¬ 
mission’s  findings,  opinion  or  order  issued  herein  on  April 
15,  1954.” 


Statement  of  Venue 

This  petition  for  review  is  filed  under  and  pursuant  to 
the  provisions  of  Section  19(b)  of  the  Natural  Gas  Act  of 
June  21, 1938,  c.  556  (52  Stat.  821),  U.S.C.,  Title  15,  |  717r, 
which  provides,  in  part,  as  follows: 

“  (b)  Any  party  to  a  proceeding  under  this  act  aggrieved 
by  an  order  issued  by  the  Commission  in  such  proceeding 
may  obtain  a  review  of  such  order  in  the  circuit  court  of 
appeals  of  the  United  States  for  any  circuit  wherein  the 
natural-gas  company  to  which  the  order  relates  is  located 
or  has  its  principal  place  of  business,  or  in  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia,  by 
filing  in  such  court,  within  sixty  days  after  the  order  of 
the  Commission  upon  the  application  for  rehearing,  a  writ¬ 
ten  petition  praying  that  the  order  of  the  Commission  be 
modified  or  set  aside  in  whole  or  in  part  .” 

Petitioner  is  a  municipal  corporation,  organized  and  ex¬ 
isting  under  the  laws  of  the  State  of  Michigan  and  was  an 
intervener  in  the  proceedings  sought  to  be  reviewed. 

Panhandle  is  a  corporation  and  organized  and  existing 
under  the  laws  of  the  State  of  Delaware.  It  owns  and  op¬ 
erates  a  natural  gas  pipe  line  through  which  natural  gas 
is  transported  from  Texas,  Oklahoma,  and  Kansas  to  Michi¬ 
gan  and  intervening  states  for  the  purpose  of  selling  such 
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gas  for  resale  in  Michigan  and  such  intervening  states. 
Panhandle  is,  therefore,  a  “natural-gas  company”  as  de¬ 
fined  in  the  Natural  Gas  Act.  Panhandle  sells  natural  gas 
transported  in  interstate  commerce  to  Michigan  Consoli¬ 
dated  Gas  Company  (Consolidated)  in  Wayne  County, 
Michigan  for  resale  by  Consolidated  to  ultimate  consumers 
including  residents  of  Wayne  County. 

Consolidated  is  a  corporation  organized  and  existing  un¬ 
der  the  laws  of  the  State  of  Michigan  with  its  principal 
office  at  415  Clifford  Street,  Detroit,  Michigan  in  the  Coun¬ 
ty  of  W'ayne. 

Consolidated  purchases  125,000  mcf  of  natural  gas  per 
day,  or  about  40  per  cent  of  its  total  gas  supply,  from  Pan¬ 
handle.  For  reasons  and  grounds  stated  hereinafter,  the 
rates  which  the  Commission  has  permitted  Panhandle  to 
charge  to  its  utility  customers,  including  Consolidated,  are 
arbitrary,  excessive  and  unreasonable  and,  therefore,  in 
contravention  of  the  Natural  Gas  Act.  Excessive  rate  to 
Consolidated  will  result  in  excessive  rates  to  the  ultimate 
consumers  of  natural  gas  in  the  service  area  of  that  com¬ 
pany  including  the  residents  of  the  County  of  Wayne.  The 
County  of  Wayne  is  consequently  aggrieved  by  the  opinion 
and  orders  sought  to  be  reviewed  herein  in  that  it  is  essen¬ 
tial  to  the  welfare  of  its  residents  that  there  be  available  to 
them  adequate  supplies  of  natural  gas  at  reasonable  rates. 

The  Federal  Power  Commission  is  the  agency  of  the 
United  States  Government  charged  with  the  administration 
of  the  Natural  Gas  Act. 

Reasons  for  Relief 

In  this  petition  Petitioner  relies  upon  the  reasons  here¬ 
inafter  set  forth,  all  of  which  were  urged  in  the  application 
for  rehearing  dated  May  13,  1954,  which  Petitioner  filed 
with  the  Commission. 

I. 

The  Commission,  through  its  majority  opinion,  erred  in 
its  formal  finding  that  Panhandle’s  available  market  is 
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based  on  an  850,000  mcf  per  day  average,  resulting  in  an 
annual  volume  for  the  purpose  of  computing  Panhandle 
rates  in  the  above  proceeding  of  311,100,000  mcf,  for  the 
reason  that  Panhandle,  on  December  24,  1953,  prior  to  the 
decision  and  opinion  in  the  above  hearing,  filed  statements 
with  the  Federal  Power  Commission  wherein  they  (Pan¬ 
handle)  admitted  that  its  main  line  sales  capacity  are  a 
minimum  of  950,000  mcf  per  day  during  the  winter  months 
and  895,000  mcf  per  day  during  the  month  of  July,  and 
therefore,  the  Commission  should  have  considered  as  vol¬ 
ume  of  sales  for  Panhandle  an  amount  not  less  than  336,- 
620,000  mcf’s  annual  volume,  or  35,520  mcf’s  per  year  of 
main  line  sales  in  excess  of  what  the  Commission  actually 
determined  to  be  the  volume  of  sales  in  the  above  proceed¬ 
ings. 

n. 

That  the  Commission  erred  in  its  findings  in  allowing 
Panhandle  a  rate  without  taking  into  consideration  the 
non-jurisdictional  sales  of  Panhandle,  wherein  Panhandle 
received  an  amount  of  $1,019,757,  as  shown  by  appendix  A 
in  Commissioner  Draper’s  dissent,  thereby  prejudicing  the 
ultimate  consumers,  the  rate  payers,  in  that  the  utilities 
purchasing  gas  from  Panhandle  are  paying  a  higher  rate 
for  said  gas  than  should  be  allowed. 

nL 

That  the  Commission  erred  in  overlooking  Section  5(a) 
of  the  Natural  Gas  Act,  wherein  Congress,  in  adopting  and 
passing  the  Natural  Gas  Act,  provided  as  follows : 

“That  the  Commission  shall  have  no  power  to  order  any 
increase  in  any  rate  obtained  in  a  currently  effective  sched¬ 
ule  of  such  natural  gas  company  or  filed  with  the  Commis¬ 
sion,  unless  such  increase  is  in  accordance  with  the  new 
schedule  filed  by  such  natural  gas  company;  but  the  Com¬ 
mission  may  order  a  decrease  where  existing  rates  are  un¬ 
just,  unduly  discriminatory,  preferential,  otherwise  un- 
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lawful,  Or  Are  Not  The  Lowest  Reasonable  Rates.’’  (Em¬ 
phasis  added), 

in  that  said  Commission  did  not  provide  the  lowest  reason¬ 
able  rates  to  be  charged  by  Panhandle  to  the  utilities  in  its 
Opinion  No.  269. 

IV. 

That  the  Commission  erred  in  overlooking  the  actual 
profit  earned  by  Panhandle  Eastern  Pipe  Line  Company  for 
the  test  year,  1952,  wherein  the  Commission,  through  its 
majority  decision,  allowed  Panhandle  a  return  at  5%  per 
cent  on  cost  basis,  wherein  the  actual  rate  allowed  under 
the  majority  decision  amounts  to  6.87  per  cent  in  accord¬ 
ance  with  appendix  A  of  Commissioner  Draper’s  dissent 
in  Opinion  No.  269. 

V. 

That  the  Commission  in  its  majority  opinion,  erred  in 
adopting  and  recognizing  the  “field  price”  for  the  gas 
produced  by  Panhandle,  thereby  abandoning  the  previous 
uniform  adopted  rule  of  the  Federal  Power  Commission 
over  a  period  of  fifteen  years,  wherein  all  previous  deci¬ 
sions  of  the  Federal  Power  Commission  heretofore  ex¬ 
pressly  rejected  the  demands  of  the  natural  gas  companies 
for  the  inclusion  of  the  rate-making  formula  of  the  “field 
price”  and  said  Commission  disregarded  the  universally 
adopted  method  of  the  “original  cost”  doctrine  and  the 
Commission,  through  its  opinion,  in  adopting  the  “field 
price”  in  setting  the  rates  of  Panhandle  in  Opinion  No. 
269,  disregarded  the  Supreme  Court  decisions  which  up¬ 
held  the  original  cost  method,  as  shown  by  Commissioner 
Draper’s  dissent  and  which  need  not  be  repeated  here. 

VI. 

That  the  Commission  erred  in  its  findings  for  failure  to 
give  consideration  to  the  observation  in  the  conclusion  to 

Cl 

report  entitled  “The  First  Five  Years  Under  Natural  Gas 
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Act^’  in  that  they  failed  to  follow  the  precedent  of  the 
previous  Commission  rulings  in  rejecting  the  “field  price.” 

vn. 

That  the  Commission  erred  in  allowing  “a  windfall  of 
profit”  to  the  utility,  to  the  detriment  of  the  ultimate  rate 
payers,  which  is  not  to  the  “best  public  interest”  contrary 
to  the  Natural  Gas  Act  as  promulgated  and  adopted  in  its 
present  form,  wherein  public  welfare  and  interest  should 
and  must  always  be  protected. 

vm. 

That  the  Commission  erred  in  that  it  overlooked  the  de¬ 
cision  of  the  United  States  Supreme  Court,  as  rendered  in 
the  case  of  Federal  Power  Commission  v.  Hope  Natural  Gas 
Co.,  320  U.S.  591,  where,  on  page  623,  Justice  Reed,  who, 
although  dissenting  in  the  Hope  case,  stated: 

'  “But  Until  Congress  Changes  the  Standards  or  the  Agen¬ 
cies,  These  Rate  Making  Bodies  Should  Continue  the  Con¬ 
ventional  Theory  of  Rate  Making.” 


vni-A. 

That  this  Commission  erred  in  that  they  failed  to  con¬ 
sider  the  end  result  in  the  allowance  of  a  “field  price”  for 
gas  to  Panhandle  with  reference  to  creating  an  inflationary 
era  with  respect  to  Panhandle  suppliers  of  pipe,  etc. 

vni-B 

One  indication  of  the  inflationary  etfect  of  the  abandon¬ 
ment  by  the  Commission  of  its  traditional  regulatory  prin¬ 
ciples  is  showTi  by  large  riskless  profits  which  Panhandle 
insiders  will  reap  under  their  stock  option  deal.  Buried 
deeply  in  the  many  foot-notes  to  the  Balance  Sheet  of  Pan¬ 
handle  in  its  1953  Annual  Report  is  the  statement  that  un¬ 
der  option  agreements  granted  in  1951,  Panhandle  has 
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given  its  key  management  the  right  to  purchase  up  to  60,- 
000  shares  of  Panhandle’s  common  stock  at  $40.00  a  share. 
Over  54,000  of  the  optioned  shares  have  already  been  taken  i 
down.  The  stock  has  recently  sold  at  more  than  $80.00  per 
share.  i 

vm-c 

! 

Since  the  options  were  granted,  the  common  stock  of 
Panhandle  has  had  a  sensational  rise  in  the  market  as  a  ; 
result  of  speculative  anticipation  of  very  favorable  rate 
action  by  the  Commission.  On  the  basis  of  the  market 
price.  Panhandle  insiders  already  have  riskless  profits  of 
approximately  $2,500,000.00  on  the  stock  option  deal.  These 
profits  are,  of  course,  but  a  small  portion  of  the  ultimate  ; 
profits  to  be  realized  if  Panhandle  is  permitted  to  charge 
the  consumer  the  so-called  ‘Afield  price”  rather  than  the  i 
actual  cost  of  the  gas  produced  from  its  own  reserves.  Pan-  i 
handle  asserts  that  its  own  reserves  are  now  worth  approxi-  ; 
mately  $450,000,000.00  in  excess  of  their  cost.  Under  the 
new  philosophy  of  the  Commission,  the  consuming  public  j 
wdll  be  saddled  with  this  huge  write-up,  with  Panhandle  : 
insiders  sharing  handsomely  under  their  generous  stock  i 
options.  , 

IX. 

I 

That  the  Commission  erred  in  its  failure  to  give  consid¬ 
eration  to  the  full  profits  earned  by  Panhandle  through  : 
non-jurisdictional  sales  and  if  this  method  is  allowed  to 
continue  in  the  rate  making  processes.  Panhandle  will  be  ■ 
encouraged  to  abandon  service  to  various  communities 
through  its  sales  to  utilities  and  to  seek  greater  profit  : 
through  its  sales  to  industry  by  direct  methods,  contrary 
to  the  Natural  Gas  Act. 

X. 

That  the  Commission  erred  in  that,  through  their  opin-  i 
ion,  the  rate  payers  of  Wayne  County,  who  are  the  ultimate  j 


21 


consumers  of  the  gaSy  will  be  required  to  pay  unjust  and 
unreasonable  rates,  substantially  in  excess  of  the  actual 
cost  of  service,  and  payment  through  utility  customers  for 
the  public  they  serve  and  by  this  opinion  the  rate  payers 
are  legally  forced  to  pay  the  cost  of  the  total  capacity  which 
Panhandle  refuses  to  make  available  for  sales  regulated  by 
this  Commission. 


XL 

That  the  Commission  erred  in  that  it  overlooked  the 
'  mandate  as  set  forth  in  the  Hope  case,  wherein  the  Supreme 
Court  stated: 

“The  Primary  Aim  of  *  *  *  (Natural  Gas  Act)  Was  to 
Protect  Consumers  Against  Exploitation  At  the  Hands  of 
Natural  Gas  Companies.’’  (Emphasis  ours), 

and  this  Commission  in  allowing  the  “field  price”  to  Pan¬ 
handle  increased  their  profits  far  greater  than  they  are  en¬ 
titled  to  according  to  the  Supreme  Court  decisions  inter¬ 
preting  the  Natural  Gas  Act. 

xn. 

That  this  Commission  erred  in  adopting  the  theory  of 
field  price  as  proposed  by  Panhandle  Eastern  Pipeline 
Company  for  the  reason  that  said  theory  had  heretofore 
been  proposed  in  previous  applications  made  by  Panhandle 
to  the  Federal  Power  Commission  and  when  said  Federal 
Power  Commission,  in  deciding  said  previous  application, 
denied  Panhandle’s  right,  they  (Panhandle)  appealed  to 
the  U.  S.  Supreme  Court  and  the  Commission’s  rejection 
of  the  “field  price  theory”  was  upheld.  Therefore,  this 
Commission  should  not  overrule  the  decision  of  the  United 
States  Supreme  Court,  which  in  fact  they  arc  doing  by 
adopting  the  “field  price”  for  gas  produced  by  Panhandle. 
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Relief  Prayed 


Wherefore,  Petitioner  prays: 

1.  That  a  copy  of  this  petition  be  served  upon  a  member 
of  Respondent,  Federal  Power  Commission,  in  accordance 
with  Section  19  (b)  of  the  Natural  Gas  Act. 

2.  That  Respondent,  Federal  Power  Commission,  be  re¬ 
quired  in  conformity  with  Section  19  (b)  of  the  Natural 
Gas  Act  and  this  Court’s  Rule  38  (g)  to  certify  and  file 
with  this  Court  a  transcript  of  the  record  upon  which  the 
order  here  sought  to  be  review'ed  was  entered. 

3.  That  Petitioner  be  notified  by  the  Clerk  of  this  Court 
when  said  transcript  has  been  received  and  that  an  order 
be  entered  herein  allowing  Petitioner  a  reasonable  time 
from  the  date  of  such  notice  within  which  to  prepare  the 
portion  of  the  transcript  to  be  contained  in  the  printed 
record. 

4.  That  this  Court  review  and  set  aside  the  Commission ’s 
Opinion  No.  269  and  Order  issued  April  15,  1954,  and  the 
Commission’s  Order  issued  June  7,  1954. 

5.  That  this  Court  grant  to  Petitoner  such  other  and 
further  relief  in  the  premises  the  rights  and  equities  of 
the  cause  may  require. 

Respectfully  submitted, 

Ger.\ld  K.  O’Brien 

Prosecuting  Attorney  for  Wayne 
County,  Michigan 

Leonard  Simons 
Special  Assistant  Prosecuting 
Attorney  for  Wayne  County, 
Michigan 

3400  Guardian  Building 
Detroit  26,  Michigan 
WOodward  3-4045 
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Charles  S.  Rhyne  and 
J.  Parker  Connor 
726  Jackson  Place,  N.  W. 
Washington  6,  D.  C. 

By :  J.  Parker  Connor 
J.  Parker  Connor 

Dated:  August  3,  1954. 

Exhibit  A,  attached  to  Petition  for  Review  is  Opinion 
Xo.  269,  printed  as  R.  9725-9943. 

Exhibit  B,  attached  to  Petition  for  Review  is  Order  of 
June  7,  1954  denying  Petition  for  Rehearing,  printed  as 
R.  9989-9992. 

IN  THE  UNITED  STATES  COURT  OF  .\.PPEALS  FOR  THE  DISTRICT 

OF  COLUMBIA  CIRCUIT 

No.  12,351 

City  of  Detroit,  Michigan,  a  Municipal  Corporation, 

PetitioneTj 


V. 

Federal  Power  Commission,  Respondent. 

Motion  for  Leave  to  Intervene 

Panhandle  Eastern  Pipe  Line  Company  (hereinafter  re¬ 
ferred  to  as  Panhandle)  respectfuly  moves,  pursuant  to 
'  Rule  38  (f)  of  this  Court,  for  leave  to  intervene  to  be 
heard  upon  brief  and  oral  argument,  and  othersvise  to 
participate  fully  in  this  proceeding  as  a  party  in  support  of 
the  orders  of  the  Federal  Power  Commission  (hereinafter 
referred  to  as  Commission)  w’hich  Petitioner  seeks  to  have 
reviewed  and  set  aside  in  this  proceeding.  In  support  of 
this  Motion,  Panhandle  respectfully  states: 
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I. 

Panhandle  is  a  corporation  existing  under  the  laws  of 
the  State  of  Delaware  with  its  principal  oflSces  in  New 
York,  New  York  and  Kansas  City,  Missouri.  It  is  a  natural 
gas  company  subject  to  the  jurisdiction  of  the  Federal 
Power  Commission  under  the  Natural  Gas  Act. 

n. 

The  Commission  action  sought  to  be  reviewed  and  set 
aside  in  this  proceeding  directly  atfects  Panhandle.  Pan¬ 
handle  filed  rate  schedules  with  the  Commission  August  17, 
1951,  and  later,  on  August  30, 1951.  These  schedules,  desig¬ 
nated  as  Panhandle  F.P.C.  Gas  Tariff,  Original  Volume 
No.  1,  proposed  an  annual  increase  in  rates  estimated  to 
be  approximately  $21,400,000,  based  upon  anticipated  sales 
during  the  year  1952.  On  February  20,  1952,  following  the 
five  months’  statutory  suspension  period,  the  rates  were 
permitted  to  become  effective  under  bond. 

Hearings  with  respect  to  the  proposed  rate  increase  were 
concluded  on  May  15, 1953.  Briefs  were  filed  by  Panhandle, 
the  Commission  staff  and  the  various  intervenors ;  and  oral 
argument  was  had  thereon  on  November  19  and  20,  1953. 
Ultimately  on  April  15,  1954  the  Commission  issued  its 
Opinion  No.  269  and  an  Order  allowing  Panhandle  an  in¬ 
crease  in  rates  of  about  $12,500,000  annually.  The  rates 
thus  prescribed  became  effective  on  May  1,  1954.  Applica¬ 
tions  for  rehearing  by  Petitioner  and  others  were  denied 
by  an  order  issued  June  7,  1954. 

m. 

Petitioner  has  filed  in  this  Court,  without  service  on  Pan¬ 
handle,  a  petition  to  review  and  set  aside,  (a)  Opinion  No. 
269  and  Order  of  the  Commission  entered  April  15,  1954 
and  issued  April  15,  1954  approving  an  increase  in  Pan¬ 
handle’s  rates,  and  (b)  the  Order  of  the  Commission  en¬ 
tered  June  5,  1954  and  issued  June  7,  1954  denying  Peti- 
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tioner’s  application  for  rehearing.  The  petition  for  review 
asks  this  Court  to  determine  generally  that  the  Commis¬ 
sion  erred: 

(1)  In  finding  in  its  Opinion  No.  269  that  Panhandle 
should  receive,  for  gas  which  it  produces  a  price  reflecting 
the  weighted-average  amis-length  payments  for  identical 
natural  gas  in  the  field  where  it  is  produced; 

(2)  In  finding  in  Opinion  No.  269  that  the  revenues  which 
Panhandle  receives  from  the  extraction  and  sale  of  natural 
gasoline  and  other  liquid  hydrocarbons  should  not  be 
credited  to  Panhandle’s  interstate  sales  of  natural  gas; 

(3)  In  finding  in  Opinion  No.  269  that  Panhandle  should 
be  allowed  to  include  in  its  cost  of  service  Federal  income 
taxes  computed  on  the  basis  of  the  depreciation  deduction 
related  to  the  service  life  of  the  facilities  being  depre¬ 
ciated;  and 

(4)  In  finding  that  Panhandle’s  cost  of  service  should 
be  based  on  an  annual  main-line  sales  capacity  of  311,100,- 
000  MCF  per  year. 


IV. 

The  relief  sought  by  the  Petitioner,  if  granted  would  in¬ 
validate  Panhandle’s  existing  rate  schedules  and  result  in 
very  substantial  financial  losses.  Panhandle,  therefore,  is 
the  real  party  in  interest  and  has  a  direct  and  immediate 
interest  in  the  outcome  of  this  proceeding  which  is  not  com¬ 
pletely  represented  by  any  other  party. 

Wherefore,  Panhandle  respectfully  moves  this  Court  for 
leave  to  intervene  to  be  heard  on  oral  argument  and  on 
brief,  and  otherwise  to  participate  fully  in  this  proceeding 
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as  a  party  in  support  of  the  orders  which  the  Petitioner 
seeks  to  have  reversed  and  set  aside. 

Respectfully  submitted, 

/s/  William  E.  Miller 
William  E.  Miller 
1100  Shoreham  Building 
Washington  5,  D.  C. 

Attorney  for  Panhandle 
Eastern  Pipe  Line  Company 

Steptoe  &  Johnson 
1100  Shoreham  Building 
Washington  5,  D.  C. 

Of  Counsel 

IN  THE  UNITED  STATES  COURT  OF  APPEALS  FOR  THE  DISTRICT 

OF  COLUMBIA  CIRCUIT 

No.  12,359 

County  of  Wayne,  Michigan,  a  Municipal  Corporation, 

Petitioner  f 


V. 

Federal  Power  Commission,  Respondent. 

Motion  for  Leave  to  Intervene 

Panhandle  Eastern  Pipe  Line  Company  (hereinafter  re¬ 
ferred  to  as  Panhandle)  respectfully  moves,  pursuant  to 
Rule  38  (f)  of  this  Court,  for  leave  to  intervene  to  be 
hoard  upon  brief  and  oral  argument,  and  otherwise  to  par¬ 
ticipate  fully  in  this  proceeding  as  a  party  in  support  of 
the  orders  of  the  Federal  Power  Commission  (hereinafter 
referred  to  as  Commission)  which  Petitioner  seeks  to  have 
reviewed  and  set  aside  in  this  proceeding.  In  support  of 
this  Motion,  Panhandle  respectfully  states: 
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I. 


Panhandle  is  a  corporation  existing  under  the  laws  of 
the  State  of  Delaware  with  its  principal  offices  in  New  York, 

New  York  and  Kansas  City,  Missouri.  It  is  a  natural  gas 
company  subject  to  the  jurisdiction  of  the  Federal  Power 
Commission  under  the  Natural  Gas  Act.  ^ 

n. 

The  Commission  action  sought  to  be  reviewed  and  set 
aside  in  this  proceeding  directly  affects  Panhandle.  Pan¬ 
handle  filed  rate  schedules  with  the  Commission  August  17,  > 

1951,  and  later,  on  August  30, 1951.  These  schedules,  desig¬ 
nated  as  Panhandle  F.C.C.  Gas  Tariff,  Original  Volume 
No.  1,  proposed  an  annual  increase  in  rates  estimated  to  be 
approximately  $21,400,000,  based  upon  anticipated  sales 
during  the  year  1952.  On  February  20,  1952,  following 
the  five  months^  statutory  suspension  period,  the  rates  ' 
were  permitted  to  become  effective  under  bond. 

Hearings  with  respect  to  the  proposed  rate  increase  were 
concluded  on  May  15, 1953.  Briefs  were  filed  by  Panhandle, 
the  Commission  staff  and  the  various  interveners ;  and  oral 
argument  was  had  thereon  on  November  19  and  20,  1953. 
Ultimately  on  April  15,  1954  the  Commission  issued  its 
Opinion  No.  269  and  an  Order  allowing  Panhandle  an  in¬ 
crease  in  rates  of  about  $12,500,000  annually.  The  rates  thus 
prescribed  became  effective  on  May  1,  1954.  Applications 
for  rehearing  by  Petitioner  and  others  were  denied  by  an 
Order  issued  June  7,  1954. 

m. 

Petitioner  has  filed  in  this  Court,  without  service  on 
Panhandle,  a  petition  to  review  and  set  aside,  (a)  Opinion 
No.  269  and  Order  of  the  Commission  entered  April  15, 

1954  and  issued  April  15,  1954  approving  an  increase  in  > 
Panhandle’s  rates,  and  (b)  the  Order  of  the  Commission 
entered  June  5, 1954  and  issued  June  7,  1954  denying  Peti- 
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lioner’s  application  for  rehearing.  In  substance,  the  peti¬ 
tion  for  review  asks  this  Court  to  determine  generally  that 
the  Commission  erred: 

(1)  In  finding  in  its  Opinion  No.  269  that  Panhandle 
should  receive,  for  gas  which  it  produces  a  price  reflecting 
tlie  weighted-average  arms-length  payments  for  identical 
natural  gas  in  the  field  where  it  is  produced; 

(2)  In  finding  in  Opinion  No.  269  that  the  revenues  which 
Panhandle  receives  from  the  extraction  and  sale  of  natural 
gasoline  and  other  liquid  hydrocarbons  should  not  be 
credited  to  Panhandle’s  interstate  sales  of  natural  gas; 

(3)  In  finding  in  Opinion  269  that  Panhandle  should  be 
allowed  to  include  in  its  cost  of  service  Federal  income  taxes 
computed  on  the  basis  of  the  depreciation  deduction  related 
to  the  service  life  of  the  facilities  being  depreciated ;  and 

(4)  In  finding  that  Panhandle’s  cost  of  service  should  be 
based  on  an  annual  main-line  sales  capacity  of  311,100,000 
MCF  per  year. 


IV. 

The  relief  sought  by  Petitioner,  if  granted  would  invali¬ 
date  Panhandle’s  existing  rate  schedules  and  result  in  very 
substantial  financial  losses.  Panhandle,  therefore,  is  the 
real  party  in  interest  and  has  a  direct  and  immediate  in¬ 
terest  in  the  outcome  of  this  proceeding  which  is  not  com¬ 
pletely  represented  by  any  other  party. 

Wherefore,  Panhandle  respectfully  moves  this  Court  for 
leave  to  intervene  to  be  heard  on  oral  argument  and  on 
brief,  and  otherwise  to  participate  fully  in  this  proceeding 


29 


as  a  party  in  support  of  the  orders  which  the  Petitioner 
seeks  to  have  reversed  and  set  aside. 

Respectfully  submitted, 

/s/WiLLiAM  E.  Miller 
William  E.  Miller 
1100  Shoreham  Building 
Washington  5,  D.  C. 

Attorney  for  Panhandle 

Steptoe  &  Johnson  Eastern  Pipe  Line  Company 

1100  Shoreham  Building 
Washington  5,  D.  C. 

Of  Counsel 

IN  THE  UNITED  STATES  COURT  OF  APPEALS  FOR  TEHE  DISTRICT 

OF  COLUMBIA  CIRCXHT 

Filed  September  7, 1954 
No.  12,351 
April  Term,  1954 

City  of  Detroit,  Michigan,  A  Municipal  Corporation, 

Petitioner, 

y. 

Federal  Power  Commission,  Respondent, 

Before:  Edgerton,  Fahy,  and  Washington,  Circuit  Judges 
in  Chambers. 

Order 

Upon  consideration  of  the  motion  of  Panhandle  Eastern 
Pipe  Line  Company,  for  leave  to  intervene  and  it  appear¬ 
ing  that  no  objections  have  been  filed,  it  is 
Ordered  by  the  Court  that  the  aforesaid  motion  be,  and 
it  is  hereby,  granted. 

Per  Curiam. 

Dated:  September  7,  1954 
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IN  THE  UNITED  STATES  <X)URT  OF  APPEALS  FOR  THE  DISTRICT! 

OF  COLUMBIA  CIRCUIT 

Filed  September  7, 1954 
No.  12,359 
April  Term,  1954 

County  of  Wayne,  Michigan,  a  Municipal  Corporation, 
and  Body  Politic,  Petitioner, 

y. 

Federal  Power  Commission,  Respondent. 

Before :  Edgerton,  Fahy,  and  Washington,  Circuit 
Judges,  in  Chambers. 

Order 

Upon  consideration  of  the  motion  of  Panhandle  Eastern 
Pipe  Line  Company,  for  leave  to  intervene  and  it  appear¬ 
ing  that  no  objections  have  been  filed  thereto,  it  is 

Ordered  by  the  Court  that  the  aforesaid  motion  be,  and 
it  is  hereby,  granted. 

Per  Curiam. 

Dated:  September  7,  1954 


1231 

EXCERPTS  FROM  TESTIMONY  AND  PROCEEDINGS 

(1231) 

J.  T.  Russell 

resumed  the  stand  as  a  witness,  and  having  been  previously 
duly  sworn,  was  examined,  and  testified  further  as  follows: 

Redirect  Examination 
By  Mr.  Littman:  , 

Q.  Mr.  Russell,  are  you  familiar  generally  with  the 
operations  of  other  natural  gas  pipe  line  systems  in  the 
United  States?  A.  Well,  that  is  just  a  little  broad,  Mr. 
Littman. 

Q.  I  mean  particularly  with  respect  to  their  field  op¬ 
erations,  and  the  necessity,  or  non-necessity  for  extrac¬ 
tion  of  gasoline  in  order  to  make  their  gas  transportable 

(1232) 

to  market?  A.  Yes,  generally  I  am  familiar,  Mr.  Litt¬ 
man. 

Q.  Well,  what  is  the  fact  as  to  whether  or  not  in  your 
opinion  Panhandle  occupies  a  unique  position  in  the  mat¬ 
ter  of  being  able  to  transport  its  gas  to  market  without 
the  necessity  of  extracting  the  gasoline?  A.  Well,  Mr. 
Littman,  the  answer  to  that  question  goes  back  to  one  of 
the  factors  governing  the  condensation  of  natural  gasoline 
in  the  pipe  line.  Yesterday,  you  will  recall,  I  stated  that 
there  were  three  factors,  namely  pressure,  temperature, 
and  composition.  Now,  Panhandle,  to  my  knowledge,  oc¬ 
cupies  a  unique  position  in  the  respect  of  composition. 
They  occupy  that  position  because  they  are  raw  gases,  or 
what  we  might  term  relatively  dry  gases,  to  begin  with. 
They  contain,  in  the  case  of  the  Panhandle  Field — in  the 
case  of  the  Hugoton  Field — about  three-tenths  of  a  gallon 
per  Mcf.  In  the  case  of  the  Panhandle  Field  of  Texas, 
about  four-tenths  of  a  gallon  per  Mcf,  relatively  dry  gases. 
I  think  generally  something  in  the  neighborhood  of  one 
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1234 

gallon  might  be  considered  a  wet  gas  in  the  usual  termi¬ 
nology. 

Q.  Now,  there  you  were  speaking  of  the  so-called  raw 
gases?  A.  That  is  right. 

Q.  Now,  in  addition  to  that.  Panhandle  takes  into 

(1233) 

its  pipe  line  system  large  quantities  of  gas  from  which 
the  gasoline  has  already  been  extracted  by  others,  isnT 
that  true?  A.  Yes,  I  was  coming  to  that,  Mr.  Littman. 

Q.  Will  you  proceed  in  you  own  way?  A.  Now,  in  ad¬ 
dition  to  starting  out  with  a  relatively  dry  gas — 

Presiding  Examiner:  What  is  a  relatively  dry  wet  gas, 
you  mean? 

The  Witness :  All  right. 

Presiding  Examiner:  In  other  words,  I  am  trying  to 
get  definitions  here,  I  am  trying  to  get  the  record  to  show 
the  definition  of  the  terms  you  have  used.  When  you  use 
the  word  ‘‘raw  gas,’^  you  are  really  using,  as  I  understood 
from  your  testimony  yesterday,  a  term  which  is  synon¬ 
ymous  with  wet  gas,  is  that  correct? 

The  Witness:  That  is  correct,  Mr.  Examiner,  an  un¬ 
processed  gas. 

Presiding  Examiner :  And  being  unprocessed,  it  has  an 
element  of  wetness,  in  other  words.  Now,  you  are  talk¬ 
ing  about  degrees  of  wetness,  when  you  say  this  is  a 
relatively  dry  gas,  isnT  that  right?  In  other  words,  you 
said  three-tenths  of  a  gallon  per  Mcf,  as  coming  from  the 
Hugoton  Field,  as  a  raw  gas;  in  giving  that  figure  you 
were  showing  that  it  is  a  relatively  dry  gas  in  the 

(1234) 

classification,  nevertheless,  of  an  unproposed  or  therefore 
wet  gas  as  it  is  sometimes  called,  is  that  right? 

"The  Witness:  Yes,  I  believe  the  correction  suggested 
by  the  Examiner  is  correct,  it  is  a  relatively  dry  wet  gas. 
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Presiding  Examiner :  I  just  wanted  to  be  sure  the  record 
has  the  definitions  so  we  could  get  the  full  benefit  of  your 
statement. 

By  Mr.  Littman: 

Q.  Is  it  also  referred  to  in  the  industry  as  a  lean  raw 
gas,  as  a  raw  gas  that  contains  less  of  the  heavier  hydro¬ 
carbons  than  is  contained  in  other  raw  gases?  A.  Yes,  that 
is  true,  Mr.  Littman.  I  have  read  of  that  classification. 

Q.  The  word  ‘‘lean^^  is  sometimes  used?  A.  Yes. 

Q.  All  right,  will  you  proceed  with  your  explanation? 
A.  Then  by  starting  out  with  a  relatively  dry  wet  gas, 
those  gases  that  Panhandle  owns  or  controls,  and  by  mix¬ 
ing  those  gases  with  equal  quantities  of  residue  gas  be¬ 
cause  the  gas  is  leaving  Liberal,  the  whole  composite  stream 
is  roughly  50  per  cent  residue,  or  would  be,  rather,  50 
per  cent  residue  and  50  per  cent  raw  gas,  if  we  did  not 
'  extract  gasoline  from  the  gases  that  Panhandle  owns 

(1235) 


or  controls. 

Now,  the  combination  of  those  two  factors,  namely  the 
relative  dryness  of  the  unprocessed  or  wet  gas,  plus  the 
mixture  of  residue  gas  takes  care  of  this  composition 
factor.  Namely,  you  have  cut  out  from  your  main  gas 
stream,  your  composite  stream  going  up  both  main  lines, 
the  gasoline  components — you  haven’t  cut  them  out  com¬ 
pletely,  but  you  have  cut  down  their  percentage,  so  that 
it  is  possible  to  transport  those  gases  without  condensa¬ 
tion  in  your  main  line. 

Now,  as  to  uniqueness,  Mr.  Littman,  I  know  of  no  other 
company  at  the  present  time  that  is  in  the  position  that 
Panhandle  is  with  respect  to  gasoline.  That  is  true  be¬ 
cause  the  older  companies  usually  owned  most  of  their 
reserves,  while  the  newer  companies  are  not  going  into 
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the  gasoline  business  to  begin  with,  they  couldn’t  because 
they  have  to  buy  residue  gas. 


(1545) 

C.  H.  M.  Burnham 

was  recalled  as  a  witness,  and  having  been  previously 
duly  sworn,  was  examined,  and  testified  further  as  follows : 

•  •*****•«* 

(1569) 

Q.  Mr.  Burnham,  I  am  the  same  Littman  that  asked 
you  those  questions  nine  or  ten  years  ago,  and  I  expected 
you  to  give  the  same  fair  and  honest  answers  that  you 
gave  me  then. 

Now,  back  in  those  days,  some  ten  years  ago,  as  you 
have  stated,  it  was  necessary  to  extract  the  gasoline  in 
order  to  expedite  the  transportation  of  the  gas  through 
the  lines,  as  you  have  stated. 

Now,  in  those  days,  is  it  a  fact,  or  was  it  not  a  fact  at 
the  time  you  gave  that  testimony,  that  all  of  the  gas  enter¬ 
ing  Liberal — entering  the  Panhandle  lines  at  Liberal — ^u^as 
raw,  or  wet  gas?  A.  That  is  correct. 

Q.  And  is  it  not  also  a  fact  that  the  first  residue  gas, 
or  dry  gas  that  entered  the  Panhandle  system  was  the 
gas  purchased  in  1943  from  the  Phillips  Petroleum  Com¬ 
pany?  Is  that  right?  A.  That  is  right. 

Q.  That  was  in  November,  1943;  is  that  right?  A.  I 
remember  the  contract  was  entered  into  in  the 

(1570) 

spring  of  1943. 

Q.  During  those  ten  years  that  have  elapsed  since  I 
put  those  questions  to  you,  there  have  been  a  great  many 
changes  in  the  Panhandle  system,  the  capacity  having  in¬ 
creased  from  something  like  250  million  to  850  million ;  is 
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that  right?  A.  In  January  of  1938  we  had  a  capacity  of 
around  200  million. 

Q.  Now,  Mr.  Johaningsmeir  testified  in  one  of  his  ex¬ 
hibits  that  as  of  the  date  of  his  exhibit  something  like  47 
per  cent  of  the  gas  entering  Panhandlers  lines  is  residue, 
or  so-called  raw  gas. 

Are  you  familiar  wdth  that  fact?  A.  Yes,  sir. 

Presiding  Examiner:  Residue  or? 

Mr.  Littman:  Or  so-called  dry  gas.  Change  the  word 
“raw^r  to  “dry.rr 

By  Mr.  Littman: 

Q.  Are  you  familiar  with  the  exhibits  presented  by  Mr. 
Jolly  T.  Bussell  in  this  proceeding,  which  have  been  des¬ 
ignated  as  Exhibit  458,  459,  and  I  believe  459-A. 

Are  you  familiar  in  a  general  way?  A.  In  a  general  way. 
Q.  Without  asking  you  to  undertake  all  the  responsibility 
for  all  the  details  of  those  exhibits,  I  will  ask  you  the 
same  question  today  that  I  asked  you  ten  years  ago: 

(1571) 

In  your  judgment,  Mr.  Burnham,  is  it  necessary  now  for 
Panhandle  to  extract  the  gasoline  from  the  gas  in  order 
to  render  the  transportation  of  that  gas  possible,  and  to 
render  the  sale  of  that  gas  merchantable,  if  you  know? 
A.  It  is  not. 

•  ••••••••• 


(1572) 

Recross  Examination 
By  Mr.  Russell: 

Q.  Mr.  Burnham,  in  view  of  the  redirect  testimony,  you 
have  stated  in  response  to  a  question  put  to  you  by  Mr. 
Littman  that  in  view  of  the  change  of  operations,  and  the 
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(1573) 

fact  that  you  are  now  getting  residue  gas  from  Phillips 
Petroleum  Company,  that  the  gasoline  removal  at  Liberal 
is  no  longer  necessary.  That  is  a  correct  summarization 
of  your  testimony,  isnT  it?  A.  That  is  correct.  We  could 
add  and  from  Shamrock  Oil  and  Gas  Company. 

Q.  It  is  true,  however,  that  in  order  to  make  the  gas 
transportable,  the  gasoline  must  be  taken  out  at  some 
point;  is  that  correct?  A.  It  is  a  matter  of  degree.  We 
must  take  out  sufficient  quantities  of  gasoline  so  that  the 
final  stream  has  a  hydrocarbon  dew  point  lower  than  the 
ground  temperature. 

Now,  obviously,  if  we  shut  the  Liberal  gasoline  plant 
down,  there  would  be  some  gasoline  left  in  the  gas  pro¬ 
duced  from  Hugoton  field,  which  would  go  into  our  main 
line  to  be  admixed  with  the  gas  coming  up  through  the 
Texas  line,  but  the  resultant  mixture  would  have  a  dew 
point,  that  is  a  hydrocarbon  dew  point,  according  to  Mr. 
Russell’s  calculations,  lower  than  the  ground  temperature, 
and  therefore  the  gasoline  would  not  condense. 

Q.  Getting  back  to  the  original  question,  Mr.  Burnham, 
I  asked  you  if  it  is  necessary  to  remove  the  gasoline  at 
some  point  to  make  the  gas  transportable.  Is  that  correct? 

Mr.  Littman :  I  object  to  that.  I  think  he  has  answered 
the  question.  It  isn’t  answerable,  obviously,  by  yes  or  no. 

(1574) 

It  has  been  removed  by  gasoline  plants  before  it  even  gets 
to  us,  in  many  instances,  for  instance. 

Presiding  Examiner:  Well,  the  thing  that  bothered  me 
about  it  is  what  gasoline  are  you  talking  about.  There  is 
gasoline  from  four  sources  of  gas.  I  don’t  know  which  one 
you  are  talking  about.  Maybe  the  witness  can  pick  it  up 
at  each  point. 

The  Witness:  I  am  really  referring  to — 
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Presiding  Examiner:  Actually  what  matters  is  what 
goes  on  from  Liberal,  and  beyond.  That  is  where  the 
transmission  starts. 

The  Witness :  And  that  is  the  gasoline  I  am  talking  about. 
I  am  talking  about  the  gasoline  in  the  mixture  from 
Liberal,  eastward. 

Presiding  Examiner:  That  is  as  it  is  at  present? 

The  Witness :  No,  at  present  we  are  running  the  Liberal 
gasoline  plant,  and  we  are  extracting  a  certain  amount  of 
the  gasoline. 

Presiding  Examiner:  All  right,  now,  start  with  that, 
and  we  will  see  if  you  can  answ^er  it. 

The  Witness:  All  right.  If  we  -were  to  shut  down  the 
Liberal  gasoline  plant,  that  stream  of  gas,  which  normally 
goes  through  the  Liberal  gasoline  plant,  when  mixed  with 
the  stream  of  gas  coming  up  from  Texas,  would  give  us 
a  mixture  of  natural  gas,  and  gasoline,  which  would  have 
a  hydrocarbon  dew  point  low’er 

(1575) 

'  than  the  ground  temperature,  and  therefore  it  would  not 
condense  out. 

Presiding  Examiner:  And  therefore  it  is  not  necessary 
to  make  that  extraction? 

The  Witness:  That  is  correct. 

Presiding  Examiner:  Now,  you  base  that  on  the  expert 
calculations,  and  studies  and  tests  made  by  Mr.  Jolly  T. 
Russell. 

The  Witness :  That  is  correct ;  and  I  know  from  my  own 
knowledge  that  as  long  as  you  keep  the  hydrocarbon  dew 
point  of  your  gas  stream  below  ground  temperature,  you 
are  not  going  to  have  any  trouble. 

By  Mr.  Russell: 

Q.  And  that  is  premised  on  the  assumption  that  the 
necessary  extraction  of  gasoline  has  occurred  prior  to  the 
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time  it  is  delivered  to  Panhandle  Eastern  Pipe  Line  Com¬ 
pany;  isn’t  that  correct?  A.  Yes,  that  is  correct. 

Presiding  Examiner:  Well,  it  is  based,  in  other  words, 
on  the  purchase  of  residue  gas. 

The  Witness :  Yes. 

Presiding  Examiner:  If  that  is  the  actual  fact,  you  are 
purchasing  a  sufficient  quantity  of  residue  gas  to  make  that 
possible.  Is  that  the  answer? 

The  Witness:  That  sums  it  up  very  nicely. 

•  ••••••••« 

(1789) 

C.  H.  Hinton 

resumed  the  stand  as  a  witness,  and  having  been  previously 
duly  sworn,  was  examined,  and  testified  further  as  follows  : 

Further  Cross  Examination 

By  Mr.  Russell: 

(1791) 

Q.  Do  you  have  any  opinion  as  to  whether  or  not,  from 
the  economic  standpoint,  it  would  be  to  the  benefit  of  Pan¬ 
handle  to  take  the  maximum  volume  of  Trunkline  gas?  A. 
No,  sir,  that  gets  out  of  my  realm. 

Q.  It  is  true,  is  it  not,  that  under  the  availability  study 
that  you  have  prepared,  as  reflected  in  Exhibit  479,  that 
it  would  be  to  Panhandle’s  benefit  to  take  the  maximum 
allowed  volumes  which  it  is  entitled  to  take  under 

(1792) 

the  pro  ration  laws  of  the  respective  States  of  Texas  and 
Oklahoma?  A.  That  is  entirely  dependent  upon  what 
amount,  at  what  price  the  excess  not  taken  into  the  pipe 
line  would  be  sold  locally. 

Q.  That  is  it  may  be  that  the  gas  had  better  be  left  in 
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the  ground,  and  subject  to  drainage?  A.  No,  sir,  the  gas 
would  have  to  be  produced,  but  we  have  a  policy  that  when¬ 
ever  it  appears  that  there  will  be  any  excess  allowable, 
either  in  the  Hugoton  Field,  or  the  Panhandle  Field,  I  go 
out  and  sell  that  excess  allowable  for  some  local  use  in 
that  area. 

•  *•«#••••• 

(1857) 

Q.  And  included  in  that  total  purchased  field  sales, 
19,530,810  Mcf,  what  does  that  represent,  Mr.  Hinton?  A. 
You  mean  as  to  where  it  will  be  sold? 

Q.  Well,  I  want  to  know  first  where  it  is  coming  from. 
A.  It  will  come  from  sources  which  will  be  governed  by 
the  overall  take  of  other  companies  taking  gas  from  the 
Panhandle  and  the  Hugoton  field.  Panhandle’s  allowable, 
under  its  owned  or  controlled  acreage  is  governed  by  what 
the  other  companies  do,  as  all  the  fields  are  prorated.  I 
can  give  you  the  breakdowm  of  our  estimate  of  w’here  we 
think  it  is  coming  from  by  fields,  and  I  believe  it  wnll  be 
pretty  accurate. 

Q.  Let  me  ask  you  this  question,  first: 

Do  you  have  a  carry-over  of  excess  of  allow’ables  in 
1952?  A.  In  ’52? 

Q.  Yes.  A.  Will  we  have  an  excess  at  the  end  of  1951  ? 

Q.  That  is  right.  A.  We  should  be  very  well  in  balance. 
It  is  a  little  difficult  to  tell  exactly  in  the  Panhandle  field, 
owing  to  the  fact  that  there  has  been  a  recent  adoption  of 
a  new  roughness  friction  factor  which  has  changed  the 
availability  from  some  of  the  wells  in  the  Panhandle  field. 
That  is  in 

(1858) 

Hugoton  field  we  are  about — I  checked  the  figure  just  before 
I  left — we  have  about  200  million  of  unproduced  allowable 
as  of  the  end  of  October. 
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Q.  What  was  that  figure  again?  A.  200  million. 

Q.  200  million  cubic  feet.  A.  Yes,  sir. 

Reading  from  the  official  November  schedule  issued  by 
the  Kansas  Corporation  Commission,  the  November  cur¬ 
rent  allowable  to  Panhandle  Eastern  from  427  w’-ells  is 
5,638,661  Mcf.  The  company  has  a  net  allowable  of 
5,567,982.  The  schedule  reflects  that  we  are  underproduced 
65,893,000  from  wells  connected  to  the  main  line. 

Presiding  Examiner:  That  last  figure  w’as  cubic  feet? 

The  Witness :  65,883  Mcf. 

I  believe  that  the  figure  I  gave  you  as  a  memory  figure 
included  an  estimate  of  allowable  from  some  wells  which 
were  not  connected  at  the  time  this  schedule  was  issued. 


(1881) 

By  Mr.  Willcox : 

Q.  Mr.  Hinton,  you  were  asked  by  Mr.  Russell  as  to  what 
the  reasons  were  for  it  being  a  fact  that  it  was  not  neces¬ 
sary  to  remove  gasoline  from  the  gas  that — the  wet  gas 
that  came  in,  and,  as  I  recall  it,  you  testified  that  the  prin¬ 
cipal  reason  for  that  fact  was  that  the  Panhandle  Company 
received  into  its  line  residue  gas  which  was  dry  gas,  and 
that  in  your  opinion  was  the  principal  reason  for  not  hav¬ 
ing  to  remove  gasoline. 

Is  that  a  correct  paraphrase  of  "what  you  said?  A.  Yes, 
that  sums  it  up  rather  well. 

Q.  Now,  what  are  the  other  reasons,  if  that  is  the  prin¬ 
cipal  reason?  A.  Would  you  finish  that  question?  I  don’t 
believe  I  understood  what  you  were  getting  at.  If  you 
'wnll  try  to  rephrase  that,  I  believe  I  can  get  it  a  little  better. 

Q.  I  would  be  happy  to  try  that,  Mr.  Hinton.  I  with¬ 
draw  the  question  that  I  have  asked  you. 

The  principal  reason,  I  understood  you  to  testify,  why 
you  could  not  remove  the  gasoline  and  go  on  functioning. 
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was  that  residue  gas  came  into  the  line  and  reduced,  shall 
we  say,  the  gasoline  content  of  the  overall  flow  from  thereon 

(1882) 

out.  A.  Yes,  the  fact  that  Panhandle  docs  purchase  as 
much  residue  gas  as  it  takes  into  its  main  line  system, 
blended  with  the  raw  gas  that  it  produces,  permits  it  to 
shut  down  the  gasoline  plant  any  time  it  wants  to. 

Q.  You  said  that  was  the  principal  reason,  the  fact  that 
you  had  this  residue  gas.  My  question  is  what  are  the 
other  reasons,  if  that  is  the  principal  reason?  What  are 
the  subordinate  reasons?  A.  Well,  for  a  number  of  years 
we  operated  without  any  gasoline  plants  at  all,  because  it 
wasn’t  economic  to  make  the  investment  to  construct  a 
gasoline  plant. 

Q.  Did  you  have  residue  gasoline?  A.  No,  sir,  it  is  all 
raw  gas  at  that  time.  The  first  raw  gas  we  got  in  the  sys¬ 
tem  was  in  November  1943. 

Presiding  Examiner :  The  first  raw  gas  ? 

The  Witness :  The  first  residue  gas. 

Presiding  Examiner:  You  said  raw\ 

The  Witness :  I  am  sorry. 

(1895) 

Samuel  J.  Broad 

was  called  as  a  witness,  and  after  being  first  duly  sworn, 
was  examined,  and  testified  as  follows : 

(1941) 

Q.  Well,  I  think  we  are  agreed  that  the  principal  busi¬ 
ness  is  the  transportation  of  natural  gas  to  market.  A. 
The  principal  business  of  the  pipe  line,  yes. 

Q.  And  the  dollars  returned  from  the  gasoline  extraction 
in  relation  to  the  dollars  procured  from  the  transportation 
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and  sale  of  natural  gas,  are  relatively,  in  comparison,  minor 
to  the  principal  business?  A.  You  are  talking  about  the 
gross  revenues  now? 

Q.  Yes.  A.  Yes. 

Q.  Do  you  know  whether  or  not  the  recovery  of  gasoline 
is  dependent  upon  the  quantities  of  gas  purchased,  pro¬ 
duced  and  transported  to  meet  the  demands  of  the  pipe 
line  customer?  A.  The  natural  gasoline  can  only  be  taken 
out  of  the  natural  gas.  I  don’t  think  it  is  necessarily  con¬ 
trolled  by  that,  because  they  can  take  out  more  or  less  gaso¬ 
line  than  they  do.  There  is  some  relationship,  but  I  think 
within  a  pretty  broad  range. 

Q.  Well,  they  wouldn’t  put  gas  through  the  pipe  line 

(1942) 

solely  for  the  purpose  of  extracting  the  gasoline?  A.  No, 
perhaps  I  misunderstood  your  question. 

Q.  So  the  volume  then  would  be  dependent  on  the  volume 
which  is  transported  through  the  line?  A.  Within  quite 
broad  limits,  yes,  and  I  think  what  might  be  an  even  more 
important  control  would  be  the  extent  to  which  they  take 
gasoline  out  of  the  raw  gas.  I  think  they  could  take  half 
as  much,  or  possibly  twice  as  much  gasoline  out  of  the  gas 
as  they  do. 

Q.  Do  you  know  whether  or  not  that  is  a  fact,  Mr.  Broad? 
A.  I  don’t  know  of  my  owm  knowledge.  I  have  been  told  so. 

Q.  Do  you  know  whether  the  gasoline  plant,  which  is 
operated  by  Panhandle  Eastern  Pipe  Line  Company  could 
exist  independently  of  the  pipe  line?  A.  Independently  of 
the  ownership  of  the  pipe  line? 

(1943) 

Q.  Yes.  A.  I  would  think  it  could.  I  would  think  Pan¬ 
handle  could  sell  its  gasoline  plant  to  somebody,  that  it 
could  be  operated  independently. 

Q.  I  mean  could  the  gasoline  plant  be  set  up  solely  for 
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the  purpose  of  extracting  gasoline,  taking  into  considera¬ 
tion  the  facilities  which  would  be  necessary  to  gather  the 
gas  and  the  wells  which  would  have  to  be  drilled  to  produce 
the  gas,  and  so  on?  A.  You  mean  could  the  gasoline  plant 
exist  on  its  own  if  there  were  no  revenue  from  the  gas? 

Q.  Yes.  A.  Certainly  not. 

Mr.  Littman :  AYhat  did  you  assume  in  your  answer  with 
respect  to  what  would  happen  to  the  gas? 

The  Witness :  I  assumed  nothing  would  happen  to  it,  it 
would  go  up  in  the  clouds. 

Mr.  Littman :  In  other  words,  if  they  dissipated  the  gas 
into  the  air,  they  couldn ’t  subsist  on  gasoline  alone. 

The  Witness:  They  couldn’t  support  the  wells  and  the 
cost  of  transportation  to  the  gasoline  plant,  I  don’t  think. 

Mr.  Littman:  Your  answer  didn’t  take  into  consideration 
whether  or  not  it  could  live  as  a  separate  enterprise  if  it 
sold  the  gas  at  the  outlet  site  of  the  gasoline  plant. 

The  Witness :  No. 

(1944) 

Presiding  Examiner:  That  is  another  hypothesis  that 
wasn’t  given. 

The  Witness:  I  said  it  could  not  exist  if  there  were  no 
revenue  from  gas. 

Mr.  Littman :  I  think  it  is  clear  now.  Maybe  it  was  clear 
before,  but  I  didn’t  understand  it. 

(3517) 

W.  F.  Spurrier 

resumed  the  witness  stand  and  testified  further  as  follows ; 

•  ••••••••• 

(3604) 

A.  Yes.  As  I  understood  the  questions  yesterday,  they 
were  leading  up  to  the  fact  that  the  savings  in  the  federal 
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income  taxes  resulting  from  depletion  and  well  drilling 
would  not  enter  into  the  cost  of  service  in  determining  the 
tax  as  an  item  in  this  cost  of  service.  That,  to  me,  would 
be  a  very  inconsistent  procedure.  Not  only  has  it  been 
considered  by  the  Commission  in  countless  numbers  of 
instances  before,  but  taken  in  the  case  of  Panhandle  this 
well  drilling,  the  non-productive  well  drilling,  over  the 
past — let^s  say  from  the  year  1935 — aggregated  $938,000. 
This  is  the  well  drilling  that  the  consumers  have  had 
charged  in  their  cost  of  service.  That  is,  they  have  picked 
up  the  check  in  connection  with  this  $938,000. 

Now,  the  delay  rentals  that  are  applicable  to  the  lease¬ 
holds  held  for  future  use,  from  1932  to  date,  aggregate 
$3,877,000.  These  are  the  rentals  that  the  consumers  have 
paid  for  all  the  time  their  property  is  being  held  until 
drilling  starts.  Then,  when  the  drilling  starts,  if  the  well 
is  a  producer,  then  from  then  on  all  of  the  benefits  accrue 
to  somebody  else.  The  same  applies  to  the  provision  for 
abandonment  of  leases.  Since  1931  the  company  has  set 

(3605) 

up  in  its  reserve  approximately  $1,739,000,  which  has  been 
charged  as  an  expense,  and,  presumably,  the  consumer  has 
paid  these  amounts.  In  addition  to  that,  and  we  can^t 
get  an  actual  figure,  but  gas  plants  held  for  future  use 
has  aggregated  over  $1  million,  from  1931,  $1  million 
each  year. 

If  you  include  that  in  the  rate  base,  which  has  been  done 
in  this  case,  you  have  not  only  the  return  on  the  gas  plant 
held  for  future  use,  but  there  has  been  an  allowance  for 
taxes  on  it.  There  are  other  items  that  you  can  not 
measure.  For  example,  there  are  some  general  adminis¬ 
trative  expenses  which  are  not  allocated  as  between  unop¬ 
erated  leaseholds  and  operated  leaseholds.  You  make 
certain  investigations  with  respect  to  possible  leaseholds, 
and  it  is  absorbed  in  the  company's  expenses.  Yet  when 
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you  have  well  drilling  or  depletion,  the  tax  savings  under 
the  procedure  that  was  outlined  yesterday  would  be  con¬ 
sidered  as  not  an  item  of  cost,  which  would  go  directly  to 
the  stockholder  and  would  work  an  inequitable  situation. 
There  is  preliminary  survey  and  investigation  expense. 
It  is  absorbed  in  the  company’s  total  expenses.  There  are 
some  taxes  other  than  income,  all  of  which  we  can  not 
measure.  But  these  are  items  which  the  consumer  has 
paid  for  in  the  past,  and  which  now,  after  the  leasehold 
becomes  a  producer,  the  cost  of  drilling  is  taken  as  a  tax 
deduction  and  the  cost  of  depletion  as  a  tax  deduction  goes 
to  the  benefit  of  the  stockholder,  which  isn’t  logical. 

(3606) 

It  has  been  handled  as  an  item  reducing  the  federal  income 
tax  and  cost  of  service  by  the  Commission  in  all  of  its 
previous  cases  with  which  I  am  familiar. 

Q.  Have  you  finished?  A.  I  have. 

Q.  Now,  Mr.  Spurrier,  referring  to  the  situation  dis¬ 
cussed  this  morning  as  to  $1.5  million  difference  in  the 
Michigan  Consolidated  account  with  Panhandle,  would  that 
situation  have  any  bearing  on  future  rates?  A.  I  don’t 
think  it  would.  I  don’t  know  what  the  situation  is  with 
respect  to  that,  but  I  can’t  see  at  the  moment  how  it  would 
have  any  bearing  on  the  future  rates. 

Mr.  Flax :  That  is  all  we  have. 

•  ••••••••• 

(4157) 

Proceedings 

Presiding  Examiner:  The  hearing  is  reconvened. 

What  is  first  in  order  this  morning? 

Mr.  Littman:  Mr.  Examiner,  during  the  recess  for  the 
past  several  weeks,  members  of  the  staff  of  the  Federal 
Power  Commission  and  of  Panhandle  and  Trunkline  Gas 
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Company  have  conferred  for  the  purpose  of  arriving  at 
an  agreement  on  basic  figures  on  plant  and  operating 
expenses  involved  in  this  rate  proceeding.  This  was  done 
in  pursuance  of  the  suggestion  of  the  Presiding  Examiner. 

I  am  happy  to  report  that  substantial  progress  has  been 
made,  and  I  am  ready  at  this  time  to  submit  in  evidence 
the  results  of  those  conferences. 

I  will  ask  at  this  time  that  there  be  marked  for  identifi¬ 
cation  as  Exhibit  526  a  single  sheet  containing  a  tabulation 
entitled,  “Trunkline  Gas  Company,  Estimated  Operating 
Eevenues  and  Operating  Expenses  Year  1952,  Based  on 
an  Average  Daily  Delivery  to  Panhandle  Eastern  Pipe 
Line  Company  of  253,500  MCF  at  14.73  p.s.i.a.  Sat.,  plus 
Other  Gas  Sales  and  Gas  Used  in  Operations.’^ 

Presiding  Examiner:  That  will  be  marked  Exhibit  526 
for  identification. 

(The  Document  above  referred  to  was  marked  as  Exhibit 
No.  526  for  identification.) 

Mr.  Littman:  I  also  ask  that  there  be  marked  for 

(4158) 

identification  as  Exhibit  No.  527,  an  exhibit  consisting  of 

II  pages  of  tabulations  entitled,  “Panhandle  Eastern  Pipe 
Line  Company,  Summary  of  Gas  Plant  by  Classified  Ac¬ 
counts  Estimated  to  December  31, 1952,  Operating  Revenue 
Deductions  Year  1952,  Revenues  from  Sales  of  Gasoline 
and  LPG  Products  Year  1952  (Based  on  Average  Main 
Line  Daily  Sales  of  800  MMCF.)” 

Presiding  Examiner:  It  will  be  so  marked. 

(The  Document  above  referred  to  was  marked  as  Exhibit 
No.  527  for  identification.) 

Mr.  Littman:  Mr.  Examiner,  directing  your  attention 
first  to  Exhibit  526,  this  exhibit  contains  the  agreed  upon 
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revenues,  expenses,  depreciation,  taxes  and  return  at  6 
per  cent  for  the  year  1952,  for  Trunkline  Gas  Company. 
Those  figures  are  shown  in  the  first  three  columns,  which 
are  headed  as  follows:  The  first  column  is  headed,  ‘^Nine 
Months  1/1-9/30/52  (Per  Books)”.  The  second  column  is 
headed,  ‘‘Three  Months  10/1-12/31/52  (Estimated)”.  The 
third  column  is  headed  “Twelve  Months  1/1-12/31/52”. 

As  those  columns  indicate,  there  is  a  complete  agree¬ 
ment  with  regard  to  the  actual  figures  per  books  as  to 
revenues,  expenses,  depreciation,  taxes  and  return  for 
Trunkline  Gas  Company  for  the  first  nine  months  of  1952. 
There  is  also  an  agreement  covering  the  remaining  three 
months  of  1952,  namely,  October  through  December.  Those, 
of  course,  were  estimated. 

The  third  column,  as  the  heading  indicates,  is  simply 

(4159) 

the  addition  of  the  first  two  and  shows  the  picture  as  the 
parties  agree  it  will  look  at  the  end  of  the  year.  The 
fourth  column  contains,  as  the  heading  of  the  column  shows, 
“Adjustments  to  Reflect  Normal  Conditions”,  and  the  fifth 
and  final  column  is  headed,  “Twelve  Months  Normalized”, 
which  is  simply  the  addition,  or  which  reflects  the  adjust¬ 
ments  in  the  preceding  column  as  applied  to  the  entire 
year  1952. 

It  will  be  noted  that  the  conferees  were  unable  to  agree 
as  to  the  adjustments  to  reflect  normal  conditions  and  the 
12  months  normalized  for  Trunkline  on  several  items,  and 
as  to  those  items,  you  will  notice  some  stars  or  asterisks. 
Those  particular  items  which  are  not  agreed  upon  for 
the  normalized  situation  are  the  sales  under  operating 
revenues,  sales  to  Panhandle  Eastern  Pipe  Line  Company, 
other  gas  sales,  and  federal  income  tax,  the  total  revenue 
deductions,  and  the  net  operating  revenues  (return  at  6 
per  cent). 
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I  think  I  should  explain  that  there  is  actually  more  in 
agreement  than  would  appear  from  first  blush  from  those 
particular  blank  spaces.  The  underlying  reason  why  those 
amounts  are  left  blank  is  because  there  was  an  inability  to 
agree  on  two  items,  as  I  understand  the  situation. 

First  working  capital,  and  that  particular  failure  to 
agree  was  due  to  the  fact  that  there  is  still  a  contention 

made  bv  the  staff  that  the  income  tax  accrual  should  be  used 

* 

(4160) 

to  reduce  working  capital  of  Trunkline.  The  record  shows 
our  contention  that  that  can  not  be  done  under  the  Com¬ 
mission’s  certificate  order. 

The  other  item  as  to  which  the  parties  were  unable  to 
agree  dealt  particularly  with  the  deliveries  of  gas  for  the 
City  of  Fairfield,  Illinois.  I  believe  the  parties  were  in 
substantial  agreement  as  to  sales  to  the  Metropolis,  but 
inasmuch  as  they  were  unable  to  agree  to  the  revenues  to 
be  derived  from  the  sales  to  the  City  of  Fairfield,  and  the 
working  capital,  those  two  items  necessarily  affected  the 
total  operating  revenues,  namely,  sales  to  Panhandle 
Eastern  Pipe  Line  Company,  because  that  figure  would 
simply  be  the  total  overall  cost  of  service  under  the  cost 
of  service  formula  prescribed  by  the  Commission  in  its 
certificate  order. 

It  also  affected  the  federal  income  taxes  and  the  return, 
because  without  an  agreement  on  working  capital  there 
would  be  no  agreed  return  and  hence  there  could  be  no 
agreed  upon  federal  income  tax.  So  in  reality  a  great 
deal  more  has  been  agreed  upon  with  respect  to  the 
normalized  year  than  is  apparent  at  first  blush  from  this 
sheet. 

Of  course,  in  the  last  two  columns  under  the  normalized 
headings,  wherever  there  appear  figures,  those  figures 
represent  agreed  upon  figures  as  to  operating  expenses, 
particularly  depreciation,  taxes-other,  and  taxes-federal 
income  taxes. 
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(4161) 

So  much  for  the  Trunkline  situation  which  is  covered 
entirely  bv  Exhibit  526. 

Now,  coming  to  Exhibit  527,  as  the  heading  of  this  ex¬ 
hibit,  which  I  read,  indicates,  this  exhibit  presents  the 
agreed-upon  figures  as  to  Panhandle  Eastern  Pipe  Line 
Company.  This  exhibit  consists  of  several  series  of  tabu¬ 
lations.  I  might  say  that  all  of  these  are  based  upon  the 
premise  of  average  main  line  daily  sales  of  8(X)  mmcf. 
I  might  say  that  the  staff  has  reserved  the  right  to  present 
evidence  regarding  a  higher  average  main  line  deliv’ery  than 
800  mmcf.  Of  course,  this  exhibit  is  without  prejudice 
to  their  right  to  do  so. 

The  first  two  pages  of  this  exhibit  contain  the  summary 
of  gas  plant  investment  by  classified  accounts  estimated 
to  December  31,  1952.  There  is  complete  agreement  on 
this  gas  plant  investment.  As  far  as  I  know,  this  covers 
everything.  It  shows  the  balance  per  books  at  December 
31, 1951,  it  shows  the  reclassification  adjustments,  and  then 
it  shows  for  the  year  1952,  the  gross  additions  and  the  gross 
retirements,  in  the  final  column  the  estimated  balance  at 
December  31,  1952. 

Before  leaving  gas  plant,  I  want  to  emphasize  that  this 
agreement  is  without  prejudice  to  Panhandle’s  right  to 
eliminate  from  its  rate  base  the  investment  applicable  to 
sales  to  Continental  Carbon,  Quinque,  Albion  Malleable  Iron 

(4162) 

Company  and  Michigan  Fields,  all  of  which,  your  Honor 
will  recall,  are  sales  which  Panhandle  contends  are  not 
subject  to  the  Commission ’s  jurisdiction.  This  is  also  with¬ 
out  prejudice  to  Panhandle’s  contention  that  there  should 
be  eliminated  from  the  rate  base  the  investment  in  wells 
and  leases  and  certain  other  production  property,  it  being 
Panhandle’s  theory  of  the  case  and  its  contention  here  that 
in  lieu  thereof,  the  Commission  should  use  a  wellhead  price. 
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a  fair  commodity  value  or  price  for  the  gas,  thereby 
eliminating  the  investment  in  production  plant  required 
to  bring  that  gas  up  to  the  wellhead. 

The  same  reservation  will  apply  to  operating  expenses. 

Also  this  agreement  is  without  prejudice  to  Panhandle’s 
contention  that  the  Commission  is  mthout  jurisdiction  over 
the  properties  and  business  of  Panhandle  that  have  to  do 
with  the  extraction  of  gasoline  and  other  heavy  hydrocar¬ 
bons.  Your  Honor  is  familiar  with  that.  We  have  as  you 
will  recall  in  the  past  eliminated  from  the  rate  base  invest¬ 
ment  in  gasoline  plant.  We  have  eliminated  from  expenses, 
expenses  related  to  gasoline  plant,  it  being  our  theory  that 
those  phases  of  the  business  are  not  subject  to  the  Com¬ 
mission’s  jurisdiction.  Of  course,  all  of  these  tabulations 
are  without  prejudice  to  that. 

I  might  say  that  our  presentation  in  those  respects  was 
originally  made  in  Exhibit  453,  that  is,  those 

(4163) 

eliminations  were  shown  in  that  exhibit,  and  we  propose 
when  we  go  back  to  present  our  new  exhibits  reflecting 
these  basic  figures  to  follow  the  same  theory  of  the  case 
as  we  did  heretofore  in  Exhibit  453. 

Now,  coming  to  the  next  series  of  tabulations,  which 
consist  of  eight  pages,  the  first  of  these  pages  is  entitled 
“Page  1  of  8”.  It  is  a  summary  of  the  seven  pages  which 
follow. 

I  should  have  added  that  all  account  numbers  shown  in 
these  exhibits  are  pursuant  to  the  Commission’s  Uniform 
System  of  Accounts. 

The  summary  shown  on  page  1  of  8,  as  the  heading  indi¬ 
cates,  is  a  summary  of  the  operating  revenue  deductions 
for  the  year  1952,  for  Panhandle  Eastern  Pipe  Line  Com¬ 
pany  based  on  average  main  line  daily  sales  of  800  mmcf. 
Your  Honor  will  observe  that  practically  all  of  the  basic 
figures  are  agreed  upon.  You  will  note,  however,  that  in 
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the  very  first  line  a  blank  is  shown  under  the  final  two 
columns  reflecting  the  normal  conditions  for  gas  purchased 
from  Trunkline  Gas  Company.  That  is  for  the  reason 
heretofore  already  stated  in  respect  to  Exhibit  526  which 
covers  the  Trunkline  Gas  Company. 

I  would  like  also  to  call  attention  to  several  footnotes. 
Footnote  1,  opposite  “Gas  Purchased-Other”,  that  foot¬ 
note  as  shown  on  the  face  of  this  page  and  several  other 
pages 

(4164) 

which  follow  reads  as  follows:  “Subject  to  increase  ac¬ 
count  of  Kansas  minimum  price  order  expected  to  be  issued 
this  year,  and  to  increase  due  to  escalation  clauses  in 
contracts.”  That  is,  of  course,  a  very  important  reser¬ 
vation. 

Footnote  2,  you  will  note,  appears  opposite  the  line 
“Production  and  Gathering  Expenses”.  As  the  footnote 
indicates,  these  figures  include  gas  royalties  which  are 
subject  to  increase  for  the  same  reason  as  in  the  preceding 
footnote,  which  I  just  read.  Of  course,  that  reservation 
is  made. 

You  will  also  note  at  the  bottom  of  this  page  appears 
a  small  tabulation  under  the  heading  “MMCF  at  30  inches 
saturated,  total  receipts,  352,721,526  MCF,  total  gas  sales 
319,647,135  MCF.” 

Also  I  direct  attention  to  the  fact  that  depreciation,  as 
indicated  in  this  tabulation,  is  still  at  issue,  and  federal 
income  taxes  are  still  at  issue.  It  will  be  noted  further 
that  on  each  of  these  sheets  appear  certain  initials,  most 
of  which  appear  on  all  sheets.  However,  they  were  initialed 
only  by  those  persons  connected  with  the  staffs  who  were 
responsible  for  the  figures.  In  the  case  of  the  initials 
“HAJ”,  those  are  the  initials  of  Mr.  Johaningsmeir  of 
Panhandle,  “AJS”  are  the  initials  for  Mr.  Stutzman, 
“DAR”  are  the  initials  of  ^Ir.  Robertson,  a  member  of 
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the  Panhandle  staff,  as  is  Mr.  Stutzman.  The  initials 
“DLW”  are  for  Mr.  Walker, 

(4165) 

the  Commission  staff  accountant,  “WFS”  is  for  Mr. 
Spurrier,  who  is  the  accountant  in  charge  for  the  Com¬ 
mission  staff,  and  “BPS”  for  Mr.  Stockwell,  Commission 
staff  engineer. 

Presiding  Examiner:  What  are  those  last  initials? 

Mr.  Littman:  “BPS”,  Mr.  Stockwell.  I  should  like  to 
add  that  these  tabulations  are  set  up  in  form  similar  to 
the  one  for  Trunkline  Gas  Company.  They  show  first  the 
nine  months  actual  per  books  for  1952,  January  through 
September.  Then  they  show  in  the  next  column  the  three 
months  estimated  for  the  last  three  months  of  1952.  Then 
the  12  months,  which  is  simply  the  addition  of  the  first 
two  columns  for  the  w’hole  year  1952.  The  adjustments 
to  reflect  normal  conditions  appear  in  the  fourth  column, 
and  then  the  12  months  normalized  figures  appear  in  the 
final  column,  w’hich  simply  reflect  the  adjustments  made 
to  the  annual  figure  for  1952. 

Now’,  the  next  seven  pages  that  follow,  that  is,  pages 
2  to  8  of  the  eight  page  tabulation,  simply  shows  the  details 
bv  accounts.  I  need  not  dwell  on  those. 

On  the  last  page  of  this  exhibit  appears  a  tabulation 
entitled,  “Panhandle  Eastern  Pipe  Line  Company,  Reve¬ 
nues  from  Sales  of  Gasoline  and  LPG  Products  Year  1952 
(Based  on  Average  Main  Line  Daily  Sales  of  800  MMCF)  ”. 
I  believe  the  figures  there  shown  require  no  particular 
explanation.  They  are  set  up  in  the  same  way  and  come 
out  at  the  end  with  the  12  month  normalized  total  reve- 
enues  from 
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sales  of  gasoline  and  LPG  products  in  the  amount  of 
$2,160,446,  w’hich  is  the  same  as  for  the  12  months  ended 
December  31,  1952. 
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Again  I  call  attention  to  the  reservation  which  Pan¬ 
handle  makes  with  regard  to  the  treatment  of  gasoline 
revenues.  I  think  it  should  be  noted  that  those  figures  both 
for  the  12  months  ended  December  31,  1952,  and  so-called 
‘‘normalized”  reflect  the  1952  prices  of  gasoline,  which 
no  one  can  predict  just  hoAv  or  when  those  prices  will 
change. 

Mr.  Examiner,  !Mr.  Johaningsmeir  and  Mr.  Stutzman 
of  our  staff  are  here.  They  would  be  glad  to  take  the 
stand  and  make  any  explanations  of  these  figures  which 
may  be  desired.  I  rather  doubt,  however,  that  that  would 
be  necessary,  but  if  so,  they  are  here  for  that. 

I  would  like  at  this  time  to  stipulate  on  this  record  with 
Commission  staff  counsel  that  these  figures  are  agreed 
upon  subject  to  the  reservations  'which  have  heretofore 
been  made,  and  most  of  which  appear  on  the  face  of  the 
exhibit  and  in  the  footnotes,  and  that  these  figures  may 
from  this  time  on  be  used  as  agreed  upon  figures.  May 
we  so  stipulate? 

Mr.  Russell:  I  have  a  few  words  to  say  first,  Mr. 
Littman. 

Presiding  Examiner:  Staff  counsel. 

Mr.  Russell :  Mr.  Examiner,  -with  respect  to  Exhibit  No. 
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527,  which  pertains  to  Panhandle  Eastern  Pipe  Line  Com¬ 
pany,  I  w’ant  the  record  to  clearly  show  that  the  plant 
account  as  set  forth  in  the  first  tabulation  in  that  exhibit 
does  not  take  into  consideration  the  possible  adjustments 
which  might  be  required  as  a  result  of  original  cost  studies 
made  pursuant  to  the  Commission’s  Uniform  System  of 
Accounts.  We  have  accepted  the  figures  in  the  plant  ac¬ 
count  for  the  purposes  of  this  rate  proceeding.  I  have 
stated  that  before  on  the  record,  but  I  want  to  make  it 
perfectly  clear. 
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Presiding  Examiner.  That  has  been  the  basic  under¬ 
standing,  has  it  not,  on  that  point? 

Mr.  Russell;  Yes.  Of  course,  this  Exhibit  527  also 
shows  a  heading  over  the  fourth  column  in  each  one  of 
those  sheets  or  pages  which  states  as  follows:  “Adjust¬ 
ments  to  reflect  normal  conditions”.  Of  course,  as  Mr. 
Littman  has  indicated,  the  staff  does  not  agree  that  Pan¬ 
handle  w’ill  sell  only  800,000  mcf  of  natural  gas  per  day, 
on  which  this  exhibit  is  predicated.  I  don’t  want  that 
heading  to  indicate  that  w’e  are  agreeing  that  would  reflect 
normal  conditions  if  they  sold  volumes  in  excess  of  that. 
We  propose  to  put  in  an  exhibit  showing  what  the  expenses 
and  so  on  would  be  if  Panhandle  operated  at  850,000  mcf. 

Now,  vith  respect  to  page  1  of  8,  of  course,  the  rate 
base  is  at  issue  by  reason  of  the  fact  that  there  is  an  issue 
in  this  proceeding  with  respect  to  the  working  capital 
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allowance  and  that  in  turn  depends  upon  the  treatment 
of  tax  accruals  as  a  part  of  working  capital.  Of  course, 
depreciation  and  federal  income  taxes  are  both  at  issue 
as  indicated  on  page  1  of  8. 

I  might  say  with  respect  to  federal  income  taxes  that 
that  depends  upon  the  other  items  and  is  particularly 
related  to  the  fact  that  there  is  an  issue  in  the  proceeding 
with  respect  to  the  treatment  of  accelerated  amortization. 

With  those  reservations  I  am  willing  to  stipulate  on  this 
record  that  Exhibits  526  and  527  have  been  agreed  to  by 
the  staff,  and  if  the  staff  witnesses  were  to  give  further 
testimony  in  the  proceeding,  they  -would  testify  that  this 
represents  their  best  judgment  as  to  the  various  items  set 
forth  in  the  two  exhibits  for  a  12  month  period  for  the 
year  1952,  nine  months  actual,  three  months  estimated, 
and  normalized  for  the  future. 

Mr.  Littman:  I  am  somewhat  concerned,  Mr.  Russell, 
about  the  latter  part  of  your  statement. 
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Presiding  Examiner;  I  am  going  to  recess  and  let  you 
have  this  read  over.  I  think  it  is  purely  a  matter  of 
wliether  you  understand  it.  I  am  going  to  let  the  reporter 
write  it  out  right  quick  and  let  you  look  at  it.  I  know 
you  are  together.  I  know  you  want  to  be  sure  that  the 
language  is  understandable  to  a  cold  look  by  somebody 
who  does  not  know  what  you  men  have  already  under¬ 
stood  together.  So  let 
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us  recess  a  minute  or  two. 

(Thereupon  at  10:35  a  recess  was  taken  until  10:45  a.m.) 

Mr.  Littman:  Mr.  Examiner,  we  have  during  this  past 
recess  been  over  the  language.  We  arc  both  in  agreement 
that  it  sets  forth  the  agreement.  We  so  stipulate. 

Mr.  Russell;  It  is  so  stipulated. 

Presiding  Examiner:  Now,  let  me  ask  you  one  question 
to  see  if  I  understand  you.  You  are  going  to  put  in  some 
exhibits,  that  is,  an  exhibit,  or  one  or  more,  on  the  matter 
of  main  line  sales,  arc  you  not? 

Mr.  Russell:  Yes,  sir. 

Presiding  Examiner:  In  regard  to  that,  how  does  that 
work  out?  Maybe  it  will  come  out  in  your  testimony,  but 
I  just  wondered  if  that  represents  an  agreement,  on  Exhibit 
527  at  least,  you  might  say,  that  it  is  at  least  8(X)  mmcf 
of  main  line  sales. 

Mr.  Russell:  That  is  correct. 

Presiding  Examiner :  At  least,  in  other  words,  that  much  ? 

Mr.  Russell:  Yes,  sir. 

Presiding  Examiner:  Whereas  Panhandle’s  feeling  is 
that  it  is  at  most  that  much.  That  really  is  the  range  of 
difference  on  that  possible  point,  is  it  not? 

Mr.  Littman:  I  think  perhaps  it  is  better  to  say  that 
this  800  mmcf  represents  our  judgment  of  what  our  actual 
sales  will  be  in  1952.  We  have  been  advised  that  the 
estimate 
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is  extremely  close.  When  the  end  of  the  year  arrives  and 
we  look  back  in  retrospect,  our  sales  in  1952  will  not  vary 
materially  from  this  800  mmef. 

*•«•*•**«• 


(4269) 

H.  A.  Johaningsmoir 

a  witness  previously  sworn,  resumed  the  stand  and  testi¬ 
fied  further  as  follows; 

**••«•**•• 

By  Mr.  Littman : 

Q.  You  are  the  same  Mr.  H.  A.  Johaningsmeir  who  has 
testified  at  least  once  and  possibly  twice  in  these  proceed¬ 
ings?  A.  I  am. 

Mr.  Littman:  Mr.  Examiner,  I  will  ask  that  there  be 
marked  for  identification  as  Exhibit  No.  537  an  exhibit 
entitled  ‘^Panhandle  Eastern  Pipe  Line  Company  Esti¬ 
mated  Cost  of  Service  for  Raw  Gas  Processed  for  Gasoline 
and  Liquid 
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Petroleum  Gas  (revised),  Texas,  Panhandle  and  Hogoton 
Fields,  Year  1952.” 

Presiding  Examiner:  It  will  be  so  marked. 

(The  Document  above  referred  to  was  marked  Exhibit 
No.  537  for  identification.) 

Mr.  Littman:  I  might  say  for  the  record  that  this 
exhibit  amends  and  supersedes  its  earlier  counterpart. 
Exhibit  No.  463.  I  wull  ask  that  there  next  be  marked 
as  Exhibit  No.  538  an  exhibit  entitled  “Panhandle  Eastern 
Pipe  Line  Company  Allocation  of  Cost  of  Service  (revised) 
Year  1952.” 
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Presiding  Examiner:  It  will  be  so  marked. 

(The  Document  above  referred  to  was  marked  Exhibit 
No.  538  for  identification.) 

By  Mr.  Littman: 

You  have  copies  of  Exhibits  537  and  538  before  you,  Mr. 
Johaningsmeir?  A.  Yes,  sir. 

Q.  Were  these  two  exhibits  prepared  by  your  or  under 
your  supervision  and  direction?  A.  They  were. 

Q.  Let  us  first  take  up  Exhibit  No.  537.  This  exhibit 
amends  and  supersedes  a  former  exhibit  bearing  the  same 
title,  does  it  not,  namely  Exhibit  No.  463?  A.  It  does. 

Q.  Have  you  made  any  change  at  all  in  the  method  of 
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arriving  at  the  cost  of  service  for  raw  gas  processed  for 
gasoline  and  liquid  petroleum  gas  in  this  new  exhibit  over 
the  old  one?  A.  No. 

Q.  The  methods  are  identical,  is  that  right?  A.  That 
is  correct. 

Q.  Then  what  is  the  purpose  of  this  new  exhibit,  please, 
briefly?  A.  Merely  to  bring  it  down  to  date,  reflecting 
changes  in  conditions  which  have  taken  place  since  our 
original  estimate  was  made  in  the  middle  of  the  year  1951. 

Q.  And  does  this  exhibit  reflect  all  the  stipulated  cost  of 
service  figures  entered  into  between  the  Commission's  staflP 
and  Panhandle  as  earlier  testified  to  by  Mr.  Stutzman? 
A.  Yes,  sir,  that  was — 

Q.  Wherever  they  appear?  A.  Wherever  they  were 
applicable. 

Q.  Will  you — ^Well,  I  note  that  this  exhibit  has  a  text 
preceding  the  charts  and  tables,  consisting  of  ten  pages. 
Do  you  adopt  that  narrative  as  a  part  of  your  direct  testi¬ 
mony  in  this  proceeding?  A.  Yes. 

Q.  Will  you  please  turn  to  Schedule  1,  and  briefly  state 
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from  that  the  tabulation,  the  conclusions  which  you  reached 
in  this  exhibit? 

(4272) 

A.  Schedule  1  shows  the  summary  of  the  cost  of  service 
for  the  raw  gas  processed  for  gasoline  and  liquid  petroleum 
gases.  It  shows  that  such  total  cost  of  service  amounts 
to  $557,247,  which  later  on  in  the  cost  allocation  exhibit 
is  reflected  as  a  credit  to  natural  gas  operations. 

Q.  Do  you  have  any  further  explanation  to  make  of  this 
exhibit?  A.  I  believe  not. 

Q.  You  have  already  covered  the  principles  involved 
in  your  earlier  exhibit  and  in  your  text,  have  you  not,  here, 
in  Exhibit  537?  A.  Yes. 

Q.  Now  will  you  please  turn  to  Exhibit  No.  538?  Does 
this  exhibit  amend  and  supersede  the  earlier  exhibit  No. 
471  bearing  a  similar  title?  A.  Yes. 

Q.  AYas  the  preparation  of  this  exhibit  occasioned  pri¬ 
marily  by  reason  of  the  fact  that  the  earlier  exhibit  was 
presented  wholly  on  the  basis  of  future  estimates,  whereas 
nov/  you  have  before  you  the  actual  figures  for  the  year 
1951,  at  least  for  nine  months,  and  the  stipulation  regard¬ 
ing  the  operations  for  the  year  1952  as  normalized?  A. 
Yes,  sir. 

Q.  That  is  what  gave  rise  to  the  amendment,  is  that  right? 
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A.  Yes,  sir. 

(4462) 

AVhereupon, 

Edward  Falck 

was  called  as  a  witness,  and  having  been  previously  duly 
sworn,  was  examined  and  testified  further  as  follows: 
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Direct  Examination 
By  Mr.  Littman : 

Q.  Mr.  Falck,  are  you  the  same  Mr.  Edward  Falck  who 
appeared  as  a  '\\'itness  in  this  proceeding  on  September 
25,  1950,  and  also  in  the  proceeding  G-1240  on  November 
8,  1949?  A.  Yes,  I  am. 

Q.  Your  education  and  experience  is  given  at  page  1864- 
1866,  inclusive,  of  the  transcript  of  testimony  in  Dockets 
No.  G-1240  and  G-828  given  on  November  8,  1949. 

(4463) 

Do  you  have  anything  to  add  to  that  statement?  A.  Yes. 
At  the  end  of  1950  I  resigned  from  the  position  of  Director 
of  the  OflSce  of  War  Utilities  of  the  National  Security 
Resources  Board  and  became  a  consultant  to  the  Resources 
Board  and  subsequently  to  the  Defense  Production  Ad¬ 
ministration.  In  1951  I  was  appointed  a  member  of  the 
National  Petroleum  Council  and  also  of  the  Gas  Industry 
Advisory  Council  and  have  continued  to  serve  as  a  member 
of  the  latter  council  until  now.  In  1952  I  was  appointed 
a  member  of  the  Electric  Utility  Defense  Advisory  Council. 
1  also  served  as  a  consultant  on  electric  power  and  fuels 
to  the  President’s  Materials  Policy  Commission,  the  Paley 
Commission. 

Q.  Are  you  familiar  generally  with  the  exhibits  intro¬ 
duced  in  this  case  by  the  Federal  Power  Commission  staff 
relating  to  allocation  of  cost  and  service,  net  investment 
rate  base,  and  rates  computed  by  staff?  A.  Yes.  I  have 
studied  these  exhibits  and  I  have  heard  or  read  the  testi¬ 
mony  of  the  FPC  staff  members  who  introduced  them. 

Q.  Are  you  familiar  generally  with  the  treatment  that 
the  Federal  Power  Commission  has  accorded  to  gas  reserves 
owned  by  natural  gas  companies?  A.  Yes,  by  following  the 
decisions  and  opinions  of  the  Commission  in  rate  cases  such 
as  the  recent  Northern 
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Natural  Gas  Company  case,  Opinion  No.  228,  Docket  Nos. 
G-1382,  G-1533,  and  (i-1607.  I  am  also  generally  familiar 
with  the  testimony  that  was  developed  in  the  Natural 
Gas  Investigation,  Docket  G-580,  and  with  the  testimony 
given  by  individual  Commissioners  and  others  in  the 
course  of  the  Congressional  hearings  that  were  held  on  the 
Moore-Rizley  bill  in  April  and  May,  1947,  and  on  the 
Kerr  bill  in  May  and  June,  1949. 

Q.  Can  you  tell  us,  in  substance,  the  FPC’s  accounting 
and  rate  treatment  of  the  investment  in  natural  gas  reserves 
made  by  natural  gas  pipeline  companies — that  is,  your 
understanding  of  it?  A.  Yes.  Federal  Power  Commis¬ 
sion  staff  has  included  the  depreciated  net  investment  in 
gas  reserves,  together  with  the  net  investment  in  trans¬ 
mission  property,  and  permitted  the  natural  gas  company 
to  earn  a  stated  annual  return  on  the  total  amount  of  net 
investment.  In  other  words,  production  properties  are 
treated  as  utility  property. 

Q.  How  has  the  Commission  treated  purchased  gas?  A. 
They  have  allowed  the  entire  price  paid  by  the  pipeline 
company  to  the  producer  as  a  cost  to  be  included  in  the 
determination  of  rates. 

Q.  Is  this  the  same  method  followed  by  the  staff  in  this 
case  in  respect  to  the  gas  produced  and  purchased  by 
Panhandle  ? 

(4465) 

A.  Yes. 

Q.  Is  the  average  price  paid  for  purchased  gas  higher 
or  lower  than  the  cost,  allowed  by  the  Commission,  for  gas 
produced  by  pipeline  companies?  A.  The  average  field 
price  of  natural  gas  in  the  Panhandle,  Hugoton  and  Gulf 
Coast  fields  is  substantially  higher  than  the  cost  that  Fed¬ 
eral  Power  Commission  allows  to  natural  gas  companies 
for  the  production  of  their  own  gas.  This  is  not  only  true 
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as  of  today  but  it  was  true  as  far  back  as  1946  when  the 
issue  of  the  Commission’s  policy  on  gas  production  was 
being  investigated  and  debated. 

Q.  Are  you  familiar  with  the  evidence  in  this  proceeding 
as  to  the  average  field  prices  of  gas  in  the  Panhandle  and 
Hugoton  fields  and  the  cost  of  production  recommended 
by  the  FPC  staff?  Perhaps  I  should  modify  that  question 
somewhat  and  refer  to  the  evidence  which  will  be  presented 
in  this  proceeding  bearing  in  mind  that  Mr.  Hinton,  who 
was  to  precede  you,  is  ill  today  and  will  have  to  present 
his  testimony  after  you  hav^e  testified?  A.  Yes,  I  under- 
that  Mr.  Hinton  will  testify  to  the  effect  that  the  average 
field  price  of  gas  is  7  cents  in  Texas,  8.4843  cents  in  Kansas, 
and  11  cents  in  Oklahoma.  These  prices  are  stated  on  a 
pressure  base  of  16.4  pounds.  In  contrast  to  these  average 
field  prices.  Panhandle  Eastern’s  stockholders  receive  a 
net  income  from 

(4466) 

company  produced  gas  that  is  substantially  less  than  noth¬ 
ing,  as  will  be  documented  by  another  company  witness. 

•  ••••••••• 


(4471) 

Q.  You  have  stated  that  you  do  know  that  a  substantial 
disparity  has  existed  in  the  case  of  other  natural  gas 

(4472) 

companies  having  their  own  production.  Now  what  is  the 
basis  generally  for  your  understanding  of  that  situation — 
that  is,  what  is  the  source?  A.  Outside  of  my  general 
information  one  oflScial  source  of  data  that  has  been  avail¬ 
able  to  me  has  been  the  data  reported  in  the  Smith- 
Wimberly  Report  in  G-580  on  this  particular  subject. 

Q.  You  refer  to  a  report  issued  by  Commissioners  Nelson 
Lee  Smith  and  Harrington  Wimberly?  A.  Yes.  In  that 
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report  data  was  shown  for  such  companies  as  Colorado 
Interstate  Gas,  Cities  Service  Gas,  Natural  Gas  Pipeline 
Company,  Northern  Natural  Gas  Company,  among  others, 
to  the  effect  that  the  cost  of  gas  produced  directly  or  by 
affiliated  companies  was  anywhere  from  one-half  to  one- 
third  of  the  average  price  of  gas  being  purchased  by  gas 
companies  from  non-affiliated  producers. 

Q.  What,  if  you  know,  is  the  situation  as  of  today?  In 
what  direction  has  it  gone  since  that  time?  A.  I  think  it 
is  common  knowledge  that  the  differential  is  much  greater 
today. 

!Mr.  Russell:  What  is  the  common  knowledge  based  on, 
Mr.  Falck?  In  other  words  you  just  accepted  Commis¬ 
sioner  Smith’s  and  Commissioner  Wimberly’s  Report  as 
a  basis  for  the  statement? 

The  Witness:  On  that  particular  point  I  accept  the 
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staff  data  which  the  Commissioners  had  published. 

Mr.  Russell:  Staff  data? 

The  Witness:  The  Commission  staff’s  data  which  was 
part  of  G-580  Report.  I  will  be  glad  to  give  you  the  page 
reference.  May  I  supply  that  for  the  record  later  rather 
than  hunting  for  it  now? 

By  Mr.  Littman: 

Q.  In  other  words,  you  are  thinking  of  making  a  refer¬ 
ence  to  a  particular  page  of  the  report,  Mr.  Falck?  A.  Page 
228  of  the  report  of  Commissioner  Nelson  Lee  Smith  and 
Commissioner  Harrington  Wimberly  has  a  table  which  was 
undoubtedly  prepared  for  them  by  the  Commission  staff 
at  their  request. 

Mr.  Russell :  You  are  aware  that  there  were  two  reports 
prepared,  are  you  not? 

The  Witness :  Yes,  I  am. 

Mr.  Russell:  But  in  your  opinion  that  is  the  staff  report? 
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The  Witness:  I  think  it  is  an  official  document  and 
speaks  for  itself  as  to  what  it  is. 

By  Mr.  Littman: 

Q.  At  any  rate,  that  is  the  basis  for  your  understanding ; 
that  is,  for  the  testimony  of  a  moment  ago!  A.  Yes. 

Q.  Are  you  also  familiar  with  the  comments  of 
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Commissioner  Nelson  Lee  Smith  in  his  recent  and  separate 
concurring  opinion  in  the  recent  Northern  Natural  cer¬ 
tificate  case?  A.  Yes,  I  am. 

Q.  Dealing  with  this  particular  subject  of  price  of  gas 
per  the  Commission’s  method  versus  the  value  of  gas 
either  in  place  or  as  a  commodity  price?  Are  you  familiar 
with  that?  A.  Yes,  in  detail. 

Q.  Have  you  made  a  study  to  determine  the  impact  of 
the  Commission’s  treatment  of  reserves  owned  by  natural 
gas  companies?  A.  Yes,  I  have. 

Q.  'What  is  the  nature  of  the  study  which  you  made? 
A.  I  made  a  study  of  the  operations  of  major  pipe  line 
companies  over  the  period  1942  through  1951  with  respect 
to  produced  and  purchased  gas  as  reported  to  the  FPC 
and  to  other  regulatory  authorities  and  to  stockholders. 

Q.  Will  you  summarize  your  conclusions  from  that  study, 
please?  A.  Yes.  The  study  that  I  have  made  shows  from 
the  period  1942  through  1951  a  very  substantial  decline 
in  the  percentage  of  “gas  produced”  as  compared  to  the 
percentage  of  “gas  produced  and  purchased”  by  natural 
gas  companies.  This  decline  applies  to  practically  every 
single  natural 
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gas  company  that  produced  a  portion  of  its  requirements 
'  from  its  own  reserves  in  1942,  and  of  course  it  applies 
to  the  totals  for  the  group  as  a  whole.  The  study  shows 
additionally  that  no  single  new  major  pipeline  company 
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going  into  operation  after  1942  owns  reserves.  All  of  the 
new  major  pipeline  companies  depend  entirely  upon  gas 
purchase  contracts. 

Q.  What  new  major  pipeline  companies  depend  entirely 
for  their  gas  supply  upon  gas  purchased  from  others? 
A.  Among  the  companies  that  have  begun  pipeline  opera¬ 
tions  after  1942  are  Michigan- Wisconsin  Pipe  Line  Com¬ 
pany,  Tennessee  Gas  Transmission  Company,  Texas  East¬ 
ern  Transmission  Corporation,  Texas  Gas  Transmission 
Corporation,  and  Transcontinental  Gas  Pipe  Line  Cor¬ 
poration.  For  the  year  1951  these  companies  purchased 
a  total  of  1,163,000,000  Mcf  of  gas.  None  of  these  com¬ 
panies  produced  any  of  their  supply  with  the  single  excep¬ 
tion  of  an  insignificant  amount,  17,861  Mcf,  reported  as 
having  been  produced  by  Texas  Gas  Transmission  Cor¬ 
poration. 

Q.  Do  you  have  before  you  a  copy  of  Exhibit  542,  Mr. 
Falck?  A.  Yes. 

Q.  Was  this  exhibit  prepared  by  you  or  under  your  super¬ 
vision?  A.  Yes. 
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Q.  Will  you  please  describe  this  exhibit  and  state  as 
you  go  along  the  source  of  the  data  contained  therein? 
A.  The  exhibit  shows  for  the  period  1942  through  1951 
the  gas  produced  as  a  percentage  of  the  total  of  gas  pro¬ 
duced  and  purchased  for  selected  natural  gas  pipe  line 
companies.  The  basic  data  were  obtained  from  the  Federal 
Power  Commission  annual  publication  entitled  “Statistics 
of  Natural  Gas  Companies,”  and  from  the  companies’ 
reports  on  file  with  the  Commission. 

I  have  shown  these  gas  pipe  line  companies  in  three 
groups.  Group  one  consists  of  13  major  gas  pipe  line 
companies,  all  of  whom  were  in  operation  during  the  entire 
period  from  1942  to  1951  except  the  year  1943  for  which 
data  was  not  readily  available. 
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Group  two  lists  five  companies  that  commenced  opera¬ 
tions  after  1942. 

Group  three  consists  of  two  companies,  Hope  Natural 
Gas  Company  and  United  Fuel  Gas  Company,  which  are  in 
a  special  situation,  each  of  which  is  a  constituent  part  of 
a  large  gas  production,  transmission  and  distribution 
system.  These  two  companies  are  reported  separately  for 
the  reason  that  they  have  production  of  their  own  in  the 
Appalachian  area,  and  they  also  purchase  gas  from  pipe 
lines  originating  in  the  Southwest. 

For  the  first  group  of  companies,  the  total  of  gas 
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produced  and  purchased  in  1942  was  991,662,()()0  Mcf  of 
which  29.6  per  cent  was  produced.  For  the  same  group  of 
companies  the  total  of  gas  produced  and  purchased  in  1951 
was  3,023,603,000  Mcf,  of  which  only  18.6  per  cent  was 
produced. 

In  the  case  of  the  five  companies  that  began  operations 
after  1942,  the  percentage  of  gas  produced  is  zero  for  all 
years  including  1951.  When  groups  one  and  two  are  com¬ 
bined,  it  will  be  seen  from  the  summary  sheet  that  there 
has  been  a  gradual  and  continuous  decline  in  the  percentage 
of  gas  produced,  starting  from  29.6  per  cent  in  1942,  going 
down  to  23.2  per  cent  in  1947,  14.9  per  cent  in  1950,  and 
13.5  per  cent  in  1951. 

Q.  Do  you  know  of  any  reason  which  would  lead  you 
to  believe  that  this  trend  will  be  reversed?  A.  No,  unless 
the  Commission  changes  its  policy,  it  seems  clear  that  the 
percentage  of  gas  produced  by  natural  gas  companies 
will  continue  to  decline.  The  failure  on  the  part  of  the 
Commission  to  give  full  recognition  to  the  value  of  natural 
gas  owned  by  regulated  natural  gas  pipe  line  companies 
has  tended  to  drive  natural  gas  companies  out  of  the  gas 
production  business. 

Mr.  Russell:  Mr.  Examiner,  I  want  to  move  to  strike 
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that  answer  first  as  not  being  responsive  to  the  question, 
and  secondly,  that  this  witness  has  not  shown  that  he  is 
qualified  to  testify  concerning  such  matters.  There  could 
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be  any  number  of  reasons  why  the  percentage  of  produced 
gas  as  compared  to  purchased  gas  would  decrease  or  in¬ 
crease,  depending  on  how  the  market  increased.  Further¬ 
more,  the  decline  in  production  by  certain  companies.  This 
witness  more  than  anyone  else  should  know  why  the  pro¬ 
duced  gas  of  such  companies  as  Hope  and  United  Fuel 
Gas  Company  decreased. 

It  was  because  the  reserves  upon  which  they  were  depend¬ 
ing  for  gas  had  declined  to  such  an  extent  that  they  had  to 
get  outside  sources.  As  a  matter  of  fact,  if  I  remember 
correctly,  this  witness  was  at  War  Production  at  the  time 
that  the  pipe  line  was  constructed,  and  it  was  obvious  that 
they  couldn’t  get  sufficient  gas  to  meet  their  requirements 
in  the  Appalachian  area. 

That  could  be  one  of  the  reasons.  So  these  figures  are 
absolutely  meaningless. 

Mr.  Littman:  His  comments  are  confined,  Mr.  Bussell, 
to  groups  one  and  two.  He  shows  group  three  as  a  statis¬ 
tical  matter,  but  his  comment  w^as  on  groups  one  and  two. 
Anyone  w’ho  hasn’t  lived  in  an  ivory  tow’er  for  the  last 
ten  years  knows  that  this  is  as  generally  understood  in¬ 
formation  as  we  know  that  it  is  daylight  out  no-w.  It  is 
simply  commenting  on  the  fact. 

Presiding  Examiner:  I  am  not  going  to  argue  whether 
it  is  right  or  not,  that  isn’t  what  I  am  here  for.  It  goes 
to  the  weight,  that  is  what  the  objection  goes  to.  So  far 
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as  the  competence  is  concerned,  he  is  competent  to  study 
this  matter,  and  he  is  competent  to  have  an  opinion.  How 
good  his  opinion  is  is  purely  a  matter  of  weight.  There  is 
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no  objection  merely  to  his  expressing  the  opinion  because 
some  people  don’t  like  it.  That  is  what  this  is. 

Mr.  Russell:  Mr.  Examiner,  he  hasn’t  laid  any  founda¬ 
tion  for  any  of  the  answers  that  he  has  given.  He  has  ^ 

merely  taken  statistics  and  put  them  in  an  exhibit,  and  they 
are  meaningless  without  the  explanation  of  how  he  arrived 
at  them,  the  factors  that  he  took  into  consideration,  and 
so  on.  It  is  purely  statistical  taken  from  the  reports  of 
the  Federal  Power  Commission. 

Presiding  Examiner;  Well,  that  goes  to  the  weight. 

It  doesn’t  have  anything  to  do  with  whether  it  is  relevant. 

Mr.  Russell:  I  don’t  see  that  it  has  any  relevancy.  We 
could  pick  up  the  reports  and  arrive  at  the  same. 

Presiding  Examiner:  That  is  what  he  has  done. 

Mr.  Russell:  But  he  has  dra'wm  conclusions  from  them. 

Presiding  Examiner :  That  is  what  anybody  would  have 
to  do,  at  least  it  is  certainly  open  to  that  possibility.  Now 
if  it  isn’t  that,  why,  prove  the  opposite.  Just  because  he 
thinks  it  is  and  somebody  thinks  it  isn’t,  isn’t  going  to 
change  things.  All  he  is  saying  is  that  here  is  a  set  of 
figures,  and  it  is  his  belief  that  this  is  what?  Now  if  it  is 
known  and  proved  that  so-and-so’s  fields  ran  out,  ^ 
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and  they  had  to  buy  gas  from  somebody  else,  it  is  proof. 

It  doesn’t  mean  that  this  can’t  be  admitted.  In  saying 

that,  I  think  I  am  saying  that  I  myself  feel  it  isn’t  all  ^ 

conclusive.  I  think  it  is  proper  to  evaluate  it.  It  isn’t 

too  conclusive,  merely  the  fact  as  to  this  trend.  When 

it  exists  in  the  entire  industry  as  it  has,  it  does  raise 

some  question  as  to  why. 

Mr.  Littman:  I  think,  Mr.  Examiner,  if  I  may  just 
draw  one  conclusion.  Ever  since  the  Natural  Gas  Act  was  " 

passed  and  this  method  followed  by  the  Commission,  there 
hasn’t  been  a  single  new  natural  gas  company  formed  with 
its  ovTi  reserves.  Now  it  seems  to  me  that  is  pretty  con- 
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vincing  proof  that  the  method  of  regulation  has  something 
to  do  with  that  result.  But,  as  you  say,  that  is  something 
for  cross  examination,  the  weight  of  that  conclusion  is 
subject  to  cross  examination  and  possible  argument.  I 
don’t  think  there  is  much  argument,  but  it  goes  to  the 
weight  rather  than  to  admissibility. 

Presiding  Examiner:  Well,  we  have  reached  the  end 
of  our  day. 

(Whereupon,  at  4:35  p.m.,  hearing  in  the  above-entitled 
matter  was  recessed  to  reconvene  at  10:00  a.m.,  Wednes¬ 
day,  January  28,  1953.) 

•  •**•«*••* 
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PROCEEDINGS 

Presiding  Examiner:  The  hearing  will  reconvene. 
\Miereupon, 

Edward  Falck 

resumed  the  stand  and  testified  further  as  follows: 

Direct  Examination  (Resumed) 

By  Mr.  Littman : 

Q.  Mr.  Falck,  at  the  close  of  yesterday’s  session,  you 
were  discussing  the  effect  of  the  failure  on  the  part  of  the 
Commission  to  give  full  recognition  to  the  value  of  natural 
gas  owned  by  regulated  natural  gas  pipe  line  companies, 
and  I  believe  the  last  answer  you  gave  was  to  the  effect 
that  the  impact  of  that  policy  has  been  to  tend  to  drive 
natural  gas  companies  out  of  the  gas  production  business. 
Have  some  natural  gas  pipe  line  companies  actually  dis¬ 
posed  of  their  producing  properties  and  reserves  since 
the  Commission  embarked  on  the  policy  which  you  discussed 
yesterday?  A.  Yes,  most  of  the  major  pipe  line  companies 
which  had  substantial  reserves  ten  years  ago  have  disposed  j 
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of  part  or  all  of  their  reserves.  For  example,  referring 
to  the  companies  listed  on  page  1  of  the  exhibit — 

Q.  You  mean  Exhibit  No.  542?  A.  Yes,  sir.  Under 
the  heading  “Companies  Operating  in  1942’^  Arkansas- 
Louisiana,  Cities  Service,  El  Paso  Natural, 
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Panhandle  Eastern,  Southern  Natural,  and  United  Gas 
Pipe  Line,  all  have  separated  out  some  of  their  reserves. 
The  Commission  is  familiar  with  the  Northern  Natural 
situation,  so  I  wonT  comment  on  it,  that  being  a  pending 
situation. 

Q.  What  in  your  opinion  are  some  of  the  other  conse¬ 
quences  that  have  taken  place  as  a  result  of  the  Commis¬ 
sion’s  treatment  of  gas  production  properties?  A.  The 
natural  gas  companies  have  lost  the  incentive  to  acquire 
new  leases  and  to  explore  for  and  develop  new  gas  fields. 
This  is  illustrated  by  the  fact  that  exploration  and  develop¬ 
ment  costs  as  a  percentage  of  gas  operating  revenues  de¬ 
clined  in  1950  to  one-half  the  figure  that  prevailed  in  1945. 

During  the  same  period,  the  annual  cost  of  natural  gas 
purchased  by  natural  gas  pipe  lines  increased  over  100 
per  cent  from  $224  m.illion  in  1945  to  $553  million  in  1950. 

Q.  How  in  your  opinion  does  the  Commission’s  rate¬ 
making  policy  in  regard  to  gas  produced  by  natural  gas 
pipe  line  companies  affect  the  ultimate  consumer. 

Mr.  Russell:  Mr.  Examiner,  I  am  going  to  object  to 
that  question,  it  being  wholly  irrelevant  and  immaterial. 

Mr.  Littman:  I  think  this  is  the  same  type  of  objection 
that  has  been  raised  before,  and  I  simply  refer  to  my 
earlier  argument  in  response  to  those  earlier  objections. 

Mr.  Russell:  WLat  this  witness  in  effect  is  doing, 
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Mr.  Examiner,  is  attacking  a  policy  which  was  established 
by  the  Commission  years  ago  and  which  has  been  sustained 
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by  the  courts,  and  there  is  no  opinion  of  the  Commission 
down  to  the  present  time  whereby  rates  have  been  fixed 
on  any  different  basis  than  original  costs,  and  until  such 
time  as  there  is  an  indication  from  the  Commission  that 
that  policy  is  going  to  be  changed,  I  think  this  testimony 
is  wholly  irrelevant. 

Presiding  Examiner:  Do  you  mean  the  policy  of  the 
Commission  is  dominant  and  not  the  hearing?  I  thought 
we  decided  the  case  on  the  facts.  I  am  thinking  specifically 
now  of  your  last  sentence.  I  don’t  know  how  the  Com¬ 
mission  makes  policy  unless  it  follows  the  facts.  If  in 
fact  this  policy  increases  the  cost  to  consumers,  is  it 
relevant?  Of  course  it  is  relevant. 

I  don’t  know  whether  that  is  the  fact  or  not,  but  if  it 
is,  why,  of  course  it  is  relevant.  What  could  be  more 
to  the  heart  of  the  matter?  The  Commission  may  have 
to  blink  and  open  its  eyes,  and  God  knows  it  ought  to  if 
this  kind  of  evidence  is  before  it. 

Mr.  Russell:  Well,  of  course,  this  witness  is  not  testify¬ 
ing  to  the  fundamental  evidence  as  to  which  there  will  be 
an  objection. 

Presiding  Examiner:  This  particular  question  asked 
whether  or  not  this  particular  policy  has  an  effect  on 
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customers  in  his  opinion.  Now  his  opinion  is  to  be  weighed, 
of  course,  but  I  don’t  see  how  it  is  to  be  barred. 

Mr.  Russell:  Well,  we  will  get  to  that. 

Mr.  Ijittman :  Our  position  is  one  in  -which  we  expressed 
the  well-kno-wn  phrase. 

Presiding  Examiner:  Mr.  Russell,  what  I  am  saying  is 
really  for  the  record  and  not  in  direct  response  to  you. 
I  think  we  too  often  have  the  philosophy,  and  I  am  perfectly 
frank  in  saying  that  the  staff  too  often  has  the  philosophy, 
that  what  the  Commission  is  doing  is  determining  policy. 
That  is  putting  the  horse  after  the  cart.  What  is  controlling 
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is  the  facts,  and  these  hearings  are  created  as  the  forum 
to  get  those  facts.  ' 

Mr.  Russell:  I  think  the  staff  is  bound  by  the  Com¬ 
mission’s  decisions. 

Presiding  Examiner :  The  staff  may  be,  but  the  Examiner 
is  not,  and  this  hearing  is  for  the  very  purpose  of  assisting 
the  Commission  in  determining  what  the  facts  are  and  has- 
ing  its  policy  upon  realism  as  proved  on  proven  records. 

That  is  whv  there  is  a  sanctitv  in  the  trial  forum.  That  is 
why  this  kind  of  forum  cannot  afford  to  be  bastardized, 
and  I  used  the  word  with  the  utmost  deliberateness. 

As  I  say,  my  remarks  are  not  at  all  addressed  to  you, 
but  rather  to  the  general  proposition  which  I  think  we  t 
very,  very  much  need  to  give  renewed  consideration  to.  I 
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think  it  is  relevant  to  the  problem.  The  weight,  I  am  not 
passing  on  the  weight. 

You  may  answer. 

The  Witness:  The  policies  of  the  Federal  Power  Com¬ 
mission,  have,  in  my  opinion,  caused  the  ultimate  consumer 
to  pay  a  higher  price  for  natural  gas.  A  pipe  line  company 
which  does  not  own  a  portion  of  reserves  constituting  its 
gas  supply  immediately  loses  its  bargaining  position  and 
‘  therefore  has  to  pay  the  higher  price  which  the  producer 
can  command. 

The  highly  competitive  demand  for  more  gas  by  pipe 
lines  creates  a  splendid  bargaining  position  for  the  inde¬ 
pendent  producer,  and  the  pipe  line  w’hich  does  not  own 
its  own  reserves  must  pay  accordingly.  It  is  difficult  at 
this  time  to  purchase  gas  without  a  third  party  favored 
nation  clause  and  without  an  FPC  jurisdictional  clause 
which  permits  the  producer  to  cancel  a  contract  at  its 
option  if  the  sale  of  gas  to  the  regulated  company  falls 
under  the  regulation  of  the  Federal  Power  Commission. 

The  failure  of  the  Federal  Power  Commission  to  grant 
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or  attribute  the  commodity  value  of  gas  to  pipe  lines  own- 
ing  their  own  reserves  has  actually  cost  the  consuming 
public  many  times  more  in  total  than  has  been  saved  by 
discriminating  against  such  pipe  line  companies.  Less  than 
15  per  cent  of  all  the  gas  moving  in  interstate  commerce 
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►  is  owned  by  natural  gas  companies  under  the  Commission’s 

jurisdiction.  More  than  85  per  cent  of  the  total  interstate 
gas  supply  is  produced  and  sold  under  conditions  of  a  free 
competitive  market. 

This  85  per  cent  produced  by  independent  producers  is 
now  selling  at  prices  far  higher  than  would  have  been  the 
case  had  pipe  lines  been  encouraged  to  acquire  and  retain 
their  own  reserves.  The  denial  of  a  fair  field  price  on 
15  per  cent  of  the  gas  produced  by  a  handful  of  natural  gas 
companies  is  far  outweighed  by  the  higher  prices  paid  by 
all  the  other  pipe  line  companies  who  purchase  100  per  cent 
of  their  requirements  at  arm’s  length  from  independent 
^  producers. 

Therefore,  in  my  opinion,  the  Commission’s  policy  has 
weakened  the  bargaining  position  of  pipe  lines  vis-a-vis 
independent  producers  and  has  discouraged  pipe  lines  from 
exploring  for  and  developing  natural  gas  reserves. 

^  By  Mr.  Littman: 

Q.  What  are  some  of  the  advantages  in  your  judgment 
to  a  natural  gas  pipe  line  company  in  owning  gas  reserves 
and  producing  from  its  own  controlled  reserves  a  sub¬ 
stantial  portion  of  its  total  gas  requirements?  A.  There 
are  many  advantages  to  a  pipe  line  and  to  the  consumers 
”  who  are  served  from  the  pipe  line  flowing  from  ownership 

of  gas  reserves.  The  pipe  line  is  in  a 
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better  bargaining  position  when  it  comes  to  negotiating 
gas  purchase  contracts  at  arm’s  length  "with  independent 
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producers.  Also,  a  pipe  line  can  take  care  of  variations 
in  demand  by  increasing  or  limiting  withdrawals  from  its 
own  reserves. 

The  pipe  line  can  also  take  care  of  variations  in  the 
volume  of  gas  deliveries  from  others  due  to  variations  in 
both  oil  and  gas  production,  conservation  restrictions,  and 
the  like.  To  summarize,  a  natural  gas  company,  owning  a 
portion  of  its  own  supply,  is  able  to  render  more  economic, 
uniform  and  reliable  service. 

Q.  Where  the  Commission  fixes  a  lower  price  for  gas 
produced  by  interstate  pipe  lines  than  the  price  it  allows 
pipe  lines  to  pay  for  gas  purchased  from  independent 
producers,  what  effect,  if  any,  does  this  have  on  gas 
conservation  ! 

Mr.  Russell :  Mr.  Examiner,  before  he  answers  that  ques¬ 
tion  I  want  to  object.  Now  this  witness  is  not  qualified 
to  testify  concerning  conservation  aspects.  I  examined 
his  qualifications  last  night,  and  there  is  nothing  in  there 
which  would  indicate  that  he  is  in  any  way  familiar  with 
conservation  of  natural  gas. 

Mr.  Littman:  Mr.  Examiner,  this  witness  has  qualified 
himself  as  an  economist,  one  thoroughly  familiar  with  the 
markets  of  natural  gas,  the  uses  to  which  natural  gas  is 
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put.  I  might  say  that  this  answer  relates  largely  to  the 
economic  waste.  While  the  witness  is  obviously  qualified 
to  testify  on  that,  bear  in  mind  this  witness  has  held  some 
very  high  positions  in  this  (jovernment  in  which  he  has 
dealt  with  this  very  problem  of  economic  waste,  and  the 
economics  and  the  demands  and  the  supply  of  natural  gas 
in  this  country. 

I  don’t  know  of  anyone  better  qualified  than  this  witness 
to  discuss  that  subject  certainly. 

Presiding  Examiner :  The  objection  only  went  to  a  matter 
of  qualification  of  the  witness? 
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Mr.  Russell:  Of  course  I  have  a  continuing  objection 
to  all  this  line  of  testimony,  Mr.  Examiner,  it  being  wholly 
irrelevant  and  immaterial. 

Presiding  Examiner:  I  don’t  know  whether  I  know  what 
would  qualify  a  man  on  conservation.  What  would  qualify 
a  man  on  conservation?  Would  the  Chairman  of  a  State 
Commission  be  thereby  qualified?  I  think  technically  the 
position  a  man  holds  is  enough.  I  don’t  know.  I  think 
we  use  the  word  “qualified”  maybe  in  different  senses. 

Mr.  Littman:  He  is  certainly  competent  to  answer  this 
question. 

Presiding  Examiner :  Competent,  but  whether  or  not  he 
is  qualified  I  think  perhaps  you  might  raise  that  question 
about  members  of  various  Commissions.  The  reason  I  am 
saying  that  is  that  the  position  itself  qualifies  him  from  the 

(4433) 

technical  sense.  I  am  not  passing  on  how  good  a  job  he 
will  do. 

Mr.  Littman:  Certainly  his  education. 

Presiding  Examiner:  Economics  is  his  field. 

The  Witness:  An  artificially  low  price,  that  is,  a  dis- 
economic  price,  encourages  dump  sales  of  gas  for  fuel 
under  boilers  and  other  so-called  “inferior”  uses.  It  is 
well  recognized  that  price  is  a  key  factor  in  conservation. 
Maintaining  an  artificially  low  price  hurts  conservation 
in  two  ways,  namely :  One,  it  encourages  wasteful  over-use 
of  this  commodity,  and  two,  it  fails  to  provide  any  real 
inducement  or  encouragement  for  the  discovery  and  devel¬ 
opment  of  additional  reserves  for  pipe  line  companies. 

By  Mr.  Littman: 

Q.  What  relationship  does  natural  gas  price  policy  have 
to  national  defense?  A.  It  is  suggested  by  the  Paley  Com¬ 
mission  Report,  the  President’s  Materials  Policy  Commis¬ 
sion  Report,  entitled  “Resources  for  Freedom,”  Volume 
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III,  The  Outlook  for  Energy  Resources,  that  there  are  four 
national  objectives  in  relating  natural  gas  to  our  economy : 

^‘One,  to  stimulate  maximum  economic  discovery  of  natu¬ 
ral  gas  resources. 

“Two,  to  avoid  waste  in  the  production  of  natural  gas 
and  to  insure  that  full  advantage  is  taken  of  the  driving 

(4494) 

force  of  natural  gas  in  lifting  oil  in  order  to  get  maximum 
economic  recovery  of  the  oil  and  gas. 

“Three,  to  improve  the  pattern  of  use  so  that  relatively 
more  gas  goes  to  those  uses  in  which  it  has  a  special  ad¬ 
vantage  and  relatively  less  to  those  that  could  be  served 
just  as  well  by  other  fuels. 

“Four,  to  lay  the  basis  for  an  orderly  transition  to 
other  fuels  at  that  distant  but  inevitable  date  when  natural 
gas  production  falls  off-” 

This  report  goes  on  to  show  that  gas  is  very  cheap 
in  comparison  to  oil.  For  example,  a  barrel  of  petroleum 
sells  at  the  wellhead  in  Texas  for  about  $2.65  while  the 
equivalent  amount  of  gas  sells  on  the  average  for  about 
30  cents  in  the  same  region.  Similarly,  for  the  large 
industrial  energ\’  users,  the  price  of  residual  fuel  oil  of 
about  $1.75  at  a  Texas  refinery  compares  to  the  cost  of  an 
equivalent  amount  of  natural  gas  of  from  30  cents  to  36 
cents  on  old  contracts,  or  60  cents  to  70  cents  on  new 
contracts. 

The  report  goes  on  to  point  out  that  gas  being  sold  to 
industrial  customers  in  Ohio  at  42  cents  and  to  residential 
customers  at  54  cents  is  about  half  the  cost  of  equivalent 
energy  in  the  form  of  heavy  fuel  oil.  In  the  language  of 
the  report: 

“The  industrial  customers  of  the  utilities  were  buying 
energy  about  30  per  cent  cheaper  than  if  they  had  bought 
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(4495) 

residual  fuel  oil  and  tank-wagon  prices,  and  the  residential 
customers  about  40  cents  cheaper  than  if  they  had  bought 
furnace  oil.” 

The  report  then  goes  on  to  say; 

“The  potential  demand  for  natural  gas  at  or  near  present 
prices  to  consumers  far  exceeds  the  amount  currently 
being  marketed.  The  construction  of  additional  facilities 
for  transportation  and  distribution  will  help  meet  some 
of  the  unsatisfied  potential  demand,  but  the  excess  demand 
will  eventually  have  to  be  squeezed  out  either  by  company 
or  Government  allocation  or  by  such  increases  of  price  at 
points  of  consumption  as  will  make  the  energy  costs  of 
natural  gas  comparable  in  competing  uses  with  the  cost  of 
other  fuels,  with  allowance  for  differences  in  convenience 
of  use. 

“There  appears  to  be  no  economic  basis  for  designing 
curbs  on  low-grade  uses  that  would  be  more  valid  and  more 
suitable  than  market  forces  in  guiding  the  gas  to  the 
highest  grade  use.” 

It  is  my  conclusion  that  the  best  way  to  facilitate  the 
attainment  of  the  national  goals  enumerated  in  this  report 
of  the  President’s  Materials  Policy  Commission  w’ould 
be  to  put  the  pipe  lines  on  an  equal  footing  with  independ¬ 
ent  producers  in  the  matter  of  pricing  the  natural  gas  which 
the  pipe  lines  themselves  produce. 

(4496) 

Mr.  Littman:  That  concludes  the  direct  examination  of 
this  witness.  We  offer  in  evidence  Exhibit  No.  542. 

Presiding  Examiner:  Any  objection?  Admitted. 

(The  Document  referred  to,  heretofore  marked  as  Ex¬ 
hibit  No.  542  for  identification,  was  received  in  evidence.) 
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Presiding  Examiner:  The  witness  is  excused. 


(4669) 

Mr.  Littman :  I  will  ask  Mr.  Hinton  to  resume  the  stand. 
He  has  been  pre\dously  sworn. 

Presiding  Examiner:  Mr.  Hinton  mav  resume  the  stand. 

Whereupon, 

C.  H.  Hinton 

resumed  the  stand  and  was  examined  and  testified  further 
as  follows : 


(4677) 

Q.  Do  you  have  before  you  the  several  exhibits  which 
have  been  just  market  for  identification?  A.  Yes,  I  do. 

Q.  I  will  ask  you  whether  Exhibit  Nos.  565  through  571 
for  identification  were  prepared,  and  those  were  inclusive, 
by  you  or  under  your  supervision  and  direction?  A.  Yes, 
except  as  the  numbers  apply  to  official  State  orders,  which 
of  course  were  not  prepared  by  me,  but  I  am  familiar  with 
such  orders. 

Q.  You  caused  the  copies  to  be  prepared?  A.  Yes. 

Q.  And  are  those  two  copies  of  the  orignal  orders?  A. 
Yes,  they  are. 

Q.  Will  you  please  refer  to  Exhibit  565  first?  Will  you 
explain  generally  the  purpose  of  this  exhibit  and  the  general 
make-up  of  the  same?  A.  Exhibit  565  is  prepared  periodi¬ 
cally  by  the  company  for  the  purpose  of  determining  the 
weighted  average  price  paid  for  gas  under  well-head  con¬ 
tracts  and  under  pipe  line  purchase  contracts  in  the  Hugo- 
ton  Field  because  the  company  has  certain  contracts  that 
are  keyed  as  to  price  to  the  weighted  average  price  of  gas. 

Q.  Ill  other  words,  you  are  saying  this  exhibit  was 
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(4678) 

not  prepared  expressly  for  a  rate  case  but  is  something 
that  is  done  currently  as  a  matter  of  office  routine  in  your 
bureau?  A.  As  a  contract  requirement.  The  method  used 
to  obtain  the  information  shown  on  Exhibit  565  is  to  obtain 
from  all  of  the  pipe  line  companies  purchasing  gas  in  the 
Hugoton  Field  the  price  paid  under  contracts  w’hich  provide 
for  w’ell-head  delivery  and  under  contracts  -which  provide 
for  pipe  line  delivery  the  price  per  Mcf,  and  those  are  then 
tabulated,  and  the  official  allowable  is  applied  to  the  unit 
price  per  Mcf  to  obtain  the  weighted  average  price. 

Q.  Now  are  all  of  the  transactions  contained  in  Exhibit 
565  transactions  for  the  purchase  and  sale  of  gas  at  arms 
length?  A.  Without  any  doubt,  yes,  sir. 

Q.  And  what  coverage  have  you  encompassed  in  this 
exhibit  in  the  field — that  is,  you  either  have  all  the  sales 
in  the  field  or  at  least  a  percentage  of  them.  Will  you  tell 
us  approximately  what  coverage  you  have  ?  A.  I  would  say 
on  the  order  of  from  98  or  99  per  cent  are  contained  in  Ex¬ 
hibit  565.  There  are  some  small  sales' made  for  irrigation, 
the  irrigation  of  land,  and  there  is  still  some  gas  used  in 
the  manufacture  of  carbon  black,  but  these  contain  all  of 
the  long  major  pipe  lines.  There  is  one  short  market  not 
contained  in  the  Hugoton-Kansas 

(4679) 

Field  which  is  the  Town  of  Liberal,  Kansas,  which  is  con¬ 
siderably  higher  than  the  prices  show-n  on  this  exhibit. 

Q.  That  is  one  of  Panhandle’s  o-wn  sales  to  that  town, 
isn’t  it?  A.  Yes.  But  we  did  not  include  it  because  it 
was  a  different  type  than  a  long  pipe  line  sale. 

Q.  Well,  it  is  in  this  record,  however,  elsewhere?  A.  I 
believe  it  is. 

Q.  Mr.  Hinton,  am  I  correct  in  understanding  that  this 
Exhibit  565  covers  all  of  those  transactions  which  you  have 
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described  in  the  Hugoton  Field,  Kansas  and  the  Hugoton 
Field  of  Oklahoma?  A.  It  does  specifically  to  the  Hugo¬ 
ton  Field  of  Kansas.  The  Hugoton  Field  of  Oklahoma  is 
made  up  of  sales  of  residue  gas  principally  which  is  not 
prevalent  in  the  Kansas  portion  of  the  field.  We  have  all 
the  detail  available  for  the  gas  purchased  in  the  State  of 
Oklahoma  and  when  we  completed  our  survey  we  found 
that  there  was  not  at  any  time  any  contract  price  greater 
than  11  cents  at  16.4,  nor  any  contract  price  less  than  the 
11  cents  at  16.4,  so  we  feel  that  this  is  the  proper  data  re¬ 
gardless  of  the  fact  that  there  are  some  small  sales  to  the 
local  utilities  not  included. 

Q.  Now  this  Exhibit  565  contains  all  of  the  back-up  data 
for  your  Kansas  and  Oklahoma  sales,  does  it  not? 

(4680) 

A.  Yes,  sir,  by  individual  contracts  as  purchased  by  the 
various  purchasing  pipe  line  companies. 

Mr.  Russell :  Mr.  Examiner,  may  I  ask  a  question  at  this 
point? 

Presiding  Examiner:  Yes. 

Mr.  Russell:  Mr.  Hinton,  were  the  figures  contained  in 
Exhibit  565  those  which  were  used  by  Mr.  Stutzman  in  Ex¬ 
hibit  531?  I  notice  that  in  Exhibit  531,  which  was  sub¬ 
mitted  by  Mr.  Stutzman,  on  page  3,  paragraph  three,  ap¬ 
pears  the  following  statement:  “The  following  weighted 
average  field  prices  of  gas  at  the  "well  head  were  used  in 
lieu  of  company’s  cost  of  production.” 

The  Witness:  Yes,  they  are  the  same.  It  should  be  8.4843 
cents. 

Mr.  Russell:  Are  the  figures  in  Exhibit  565  to  be  used 
as  a  basis  for  your  so-called  fair  field  price  of  gas? 

The  Witness:  I  don’t  think  it  is  a  fair  field  price,  but  it 
is  a  weighted  average  price.  The  fair  field  price  would  be 
a  lot  higher  than  this. 

•  ••••••••• 
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(4700) 

Q.  Mr.  Hinton,  does  the  first  page  of  Exhibit  565  sum¬ 
marize  the  weighted  average  prices  both  at  the  wellhead 
and  delivered  at  the  pipelines  for  the  various  connections 
based  on  August  1952  current  allowable?  A.  Yes,  it  does. 

Q.  Just  to  distinguish  your  summaries,  the  second  page 
is  confined,  however,  purely  to  prices  at  the  wellhead?  A. 
That  is  correct. 

Q.  And  the  third  page  of  the  summary  is  confined  to  the 
deliveries  at  pipelines,  that  is,  at  the  end  of  the  gathering 
system?  A.  Yes. 

We  might  class  that  as  partially  gathered  gas. 

Q.  Yes.  I  want  to  got  the  format  of  the  exhibit  on  the 
record  first. 

With  reference  to  the  figures  that  Mr.  Stutzman  used  in 
his  Exhibit  No.  531,  is  it  correct  to  say  that  he  used  the 
wellhead  figures  taken  from  the  second  page  of  this  ex¬ 
hibit  which  summarizes  the  average  prices  at  the  wellhead? 
A.  Yes. 

(4701) 

Q.  Now’,  specifically,  wrill  you  point  those  figures  out  that 
he  used?  A.  Line  8  under  column  C  of  the  second  sheet  is 
the  figure  w’hich  IMr.  Stutzman  wras  furnished.  That  is  the 
weighted  average  price  paid  for  gas  at  the  wellhead  in  the 
Hugoton,  Kansas  field  and  applies  to  the  Kansas  gas. 

Q.  Will  you  read  that  figure  into  the  record?  A.  The 
figure  is  .08484352. 

Q.  Dollars?  A.  Dollars. 

Q.  In  other  wrords,  8.48  plus  cents?  A.  That  is  right. 

Q.  Per  Mcf.  And  that  is  at  16.4  pounds  per  square  inch 
absolute?  A.  That  is  right. 

Q.  What  about  Oklahoma?  A.  Go  to  line  15,  column  C. 
That  price  is  eleven  cents  per  Mcf  on  a  pressure  base  of 
16.4  psia. 

Q.  The  Oklahoma  order,  which  has  been  marked  for 
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identification  as  Exhibit  566,  states  that  price,  does  it  not, 
in  terms  of  a  pressure  base  of  14.65  pounds  inch  absolute? 
A.  Yes,  it  does.  Under  the  Oklahoma  standard  measure¬ 
ment  law  all  gas  produced  from  the  Oklahoma  portion  of 
the  Hugoton  field  is  measured  at  14.65. 

(4702) 

Q.  And  at  that  pressure  base  the  price  is  9.8282  cents? 
A.  Per  Mcf. 

Q.  Yes,  sir. 

Presiding  Examiner:  Just  a  minute  now.  You  say  the 
Oklahoma  order.  You  mean  Exhibit  No.  566  for  iden¬ 
tification? 

The  Witness :  Yes,  sir. 

By  Mr.  Littman : 

Q.  Now,  the  subsequent  pages  of  this  exhibit,  that  is, 
those  starting  on  page  4  and  running  on  to  the  end,  contain 
back-up  material  demonstrating  how  you  derive  the  figures 
shown  on  the  summaries  of  the  first  three  pages;  is  that 
right  ?  A.  That  is  correct.  Column  A  shows  the  purchaser 
and  the  producer ;  B  the  type  of  contract,  whether  it  is  well¬ 
head  or  pipeline  delivery ;  C  the  date  of  the  contract ;  D  the 
official  state  allowable  as  taken  from  the  official  state  pro 
ration  schedule ;  E  the  unit  price  per  Mcf — 

Q.  Under  the  contract?  A.  Under  the  contract. 

— and  F  is  the  cost  in  dollars. 

Q.  Since  you  started  with  the  backup  material  for  the 
Hugoton  field  of  Kansas  we  might  as  well  follow  that 
through.  A.  That  same  form  is  used  on  each  following 
sheet. 

(4703) 

Q.  With  regard  to  Cities  Service  Gas  Company — 

Mr.  Russell :  Mr.  Examiner,  I  want  to  move  that  all  this 
witness’  testimony  be  stricken.  I  think  it  is  evident  now 
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just  exactly  what  this  exhibit  is  intended  to  support  and 
portray,  and  it  constitutes  the  fundamental  basis  of  Pan¬ 
handle’s  fair  field  price  argument  as  summarized  in  Exhibit 
No.  531  in  which  the  cost  of  service  is  premised. 

I  think  at  this  xjoint  that  is  clear  and  regardless  of  what 
you  call  this,  Mr.  Littman  at  various  times  has  referred  to 
this  price  as  being  used  as  the  so-called  fair  field  price  of 
gas,  and  1  think  it  is  clear  now  that  that  is  what  this  testi¬ 
mony  is  intended  to  show. 

Therefore,  I  move  that  the  witness’  testimony  up  to  this 
point  be  stricken  and  that  further  testimony  along  this 
line  is  objected  to. 

Mr.  Littman:  We  have  not  finished  with  this  explanation. 

Mr.  Russell:  That  is  the  point,  Mr.  Examiner.  The  tes¬ 
timony  has  gone  far  enough  to  show  just  exactly  what  this 
exhibit  is  designed  to  do  and  I  object  to  further  testimony 
along  that  line. 

Mr.  Littman;  We  haven’t  even  come  to  the  State  of 
Texas  as  yet,  and  we  have  not  explained  the  mechanics  of 
the  exhibit. 

I  assume  that  would  be  helpful  to  the  Examiner  and  to 

(4704) 

the  Commission  if  there  is  an  appeal  taken. 

Presiding  Examiner:  There  are  still  questions  in  my 
mind  as  to  the  relationship  of  the  Commissions  of  Kansas 
and  Oklahoma,  the  orders  of  those  commissions,  which  re¬ 
quire  the  imputation  of  a  certain  price  to  production  costs. 

I  just  noticed,  for  example — this  is  still  partial — that  on 
page  3  of  the  order  of  the  Oklahoma  Commission,  order  No. 
26096,  which  is  Exhibit  No.  566  for  identification  it  refers 
to  the  price  figure  in  the  same  amount  at  a  pressure  base 
of  14.65  absolute,  that  Mr.  Hinton  has  arrived  at  by  some 
method. 

I  do  not  know  what  method  or  why  there  should  be  the 
coroUation.  I  do  not  know  what  the  corollation  is  as  to 
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Kansas,  and  it  is  just  premature  to  take  any  definitive 
action  until  I  know  more  about  it. 

I  will  reserve  decision. 

Mr.  Russell :  Mr.  Examiner,  I  think  that  it  is  clear  now 
that  you  are  going  to  proceed  until  all  this  testimony  is  in. 

Presiding  Examiner:  I  am  going  to  proceed  until  I  am 
in  a  position  to  rule  and  know  definitely  that  I  am  right. 
That  is  what  I  try  to  do.  I  may  be  wrong,  but  I  am  going 
to  think  I  am  right. 

Mr.  Russell :  I  have  moved  to  strike  this  testimony  down 
to  this  point. 

(4705) 

Presiding  Examiner :  I  am  reserving  decision. 

"What  you  point  out  has  been  known  since  January  26  in 
the  morning  in  Exhibit  No.  531,  that  Panhandle  was  going 
to  try  to  claim  the  certain  prices,  certain  costs,  the  figures 
as  shown  on  page  3.  There  is  nothing  new  about  that. 

I  am  not  passing  on  that.  That  has  been  already  passed 
upon. 

I  am  also  not  going  to  pass  upon  now  whether  to  exclude 
the  latest  order  of  the  Oklahoma  Commission  when  we  have 
had  one  in  the  record  for  months. 

The  Commission  has  not  thrown  it  out  yet.  The  staff  has 
not  moved  to  get  the  Commission  to  throw  it  out  yet.  It 
has  been  there  for  months,  clear  on  back  to  last  year. 

I  am  not  going  to  be  put  in  a  box.  I  know  when  I  can 
rule  and  I  know  I  am  not  in  a  position  to  at  this  time.  I 
do  not  know  yet  what  the  interrelations  are. 

You  may  move  to  strike  or  object  as  many  times  as  you 
wish  if  you  think  the  record  will  be  aided  by  it,  but  in  the 
meantime  I  am  reserving  decision  until  I  know  how  to  rule. 
Please  proceed. 

By  Mr.  Littman : 

Q.  Referring,  Mr.  Hinton,  to  the  third  page,  which 
starts  to  take  up  the  prices  in  the  Hugoton  field  of 
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Kansas,  the  first  pipeline  company  named  is  Cities  Service 
Gas  Company. 

(4706) 

A.  I  believe  that  is  the  fourth  page,  Mr.  Littman. 

Q.  I  am  sorry;  yes.  It  is  the  fourth  page.  Is  my  under¬ 
standing  correct  that  the  names  of  the  persons  appearing 
immediately  under  Cities  Service  Gas  Company  are  vendors 
who  sell  their  gas  to  the  Cities  Service  Gas  Company!  A. 
Yes,  that  is  correct. 

Q.  And  the  type  of  contract,  of  course,  is  either  the  well¬ 
head  or  pipeline.  That  is  self-explanatory.  And  the  date 
of  contract  is  shown;  is  that  right?  A.  Yes,  sir. 

Q.  You  have  already  explained  some  of  the  other  data. 
To  get  over  to  the  unit  price  column,  column  E,  are  those 
the  prices  per  Mcf  stated  at  16.4  pounds  pressure  base 
which  are  paid  by  Cities  Service  Gas  Company  to  those 
various  vendors  shown?  A.  Yes. 

Mr.  Russell :  I  object  to  that  testimony  as  not  being  rele¬ 
vant,  material,  and  not  being  competent. 

Presiding  Examiner:  I  am  reserving  decision  on  the 
matter. 

By  Mr.  Littman : 

Q.  Are  the  dollars  shown  in  column  F  the  product  of 
the  unit  price  times  the  August  1952  current  allowable? 
A.  Yes. 

Q.  You  are  familiar  with  the  earlier  evidence  in 

(4707) 

this  case,  particularly  the  Kansas  order,  the  price  order? 
A.  Yes,  I  am.  I  believe  I  was  the  witness  through  which 
they  were  introduced  in  evidence. 

Mr.  Littman:  Let  me  find  those,  if  your  Honor  please, 
and  make  reference  to  them  here  so  they  will  be  stated  on 
the  record. 
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Bv  Mr.  Littman: 

* 

Q.  Do  you  liapi)on  to  liave  those  orders  before  you,  Mr. 
Hinton?  A.  No,  I  do  not. 

Mr.  Littman:  Those  orders,  Mr.  Examiner,  I  might  state 
for  the  record,  start  with  Exhibit  483.  They  include  Ex¬ 
hibits  484  and  485. 

Also  there  is  a  further  order.  Exhibit  No.  486. 

Bv  Mr.  Littman: 

Q.  You  are  familiar  with  those  orders,  are  you,  Mr. 
H inton?  A.  I  am. 

Q.  What  is  the  price  fixed  by  those  orders  as  the  mini¬ 
mum  wellhead  price  which  must  be  attributed  or  charged 
for  gas  produced  in  Kansas?  A.  Wellhead  price  of  eight 
cents  per  thousand  cubic  feet  measured  on  a  pressure  base 
of  16.4  pounds  per  square  inch  absolute. 

Q.  Is  that  eight  cent  figure  in  as  the  floor  for  these 

(4708) 

various  contracts  in  the  state  listed  in  your  Exhibit  No. 
565?  A.  Yes,  it  is. 

Q.  That  is  in  the  State  of  Kansas?  A.  Yes. 

Q.  In  other  words,  is  my  understanding  correct  that  in 
no  instance  is  the  contract  price  any  less  than  the  law  of 
eight  cents  per  Mcf  ? 

Mr.  Russell:  I  object  to  that  as  calling  for  a  legal 
conclusion. 

Mr.  Littman:  It  is  calling  for  a  fact,  asking  whether 
there  are  any  contracts  listed  here  that  are  any  less  than 
eight  cents,  which  is  the  lawful  rate. 

Mr.  Russell:  I  object  to  the  term  “lawful  rate’’.  That 
question  has  not  been  decided  as  yet. 

Mr.  Littman:  The  Supreme  Court  decided  it.  I  don’t 
know’  who  else  would  decide  it  unless  it  w’ould  be  the  Hague 
or  United  Nations. 
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It  went  clear  up  to  the  Supreme  Court  and  they  upheld  it. 

Presiding  Examiner:  You  mean  lawful  in  the  State  of 
Kansas,  do  you  not? 

Mr.  Littman ;  Tliat  is  all  I  am  talking  about. 

Presiding  Examiner:  If  so  construed  there  is  certainly 
no  objection  to  it. 

The  Witness:  In  so  far  as  the  independent  producers 

(4709) 

are  concerned,  there  is  no  gas  produced  for  a  price  of  less 
than  eight  cents  per  Mcf. 

By  Mr.  Littman: 

Q.  That  explains  why  all  of  these  prices  are  at  least  eight 
cents  per  Mcf  in  Kansas?  A.  Yes,  sir;  in  Kansas. 

Q.  And  a  number  of  them  are,  of  course,  higher  as  this 
exhibit  shows. 

Now,  your  backup  material  for  Hugoton  of  Kansas  runs 
for  a  number  of  pages  and  then  is  it  fair  to  say  that  what 
you  did  with  those  prices  was  to  summarize  them  on  the 
first  three  sheets,  first,  for  both  the  wellhead  and  pipeline, 
and  in  the  second  sheet  just  for  the  wellhead  alone,  and 
in  the  third  sheet  for  the  pipeline  deliveries  alone?  Is  that 
right?  A.  Yes,  they  were  compiled  and  segregated  as  to 
pipeline  or  wellhead  contracts  and  the  -weighted  average 
price  obtained  from  such  compilation. 

Q.  To  the  best  of  your  knowledge  and  belief  are  these 
unit  price  figures  and  other  figures  contained  in  this  exhibit 
correct  and  accurate?  A.  Yes,  sir. 

Q.  Now,  with  regard  to  Oklahoma,  to  the  Hugoton  field 
of  Oklahoma,  was  the  determination  of  the  information 
shown  on  those  sheets,  which  consist  of  the  last  three  sheets 

(4710) 

in  the  exhibit,  not  done  in  the  same  manner  as  for  Kansas? 
A.  Yes,  the  same  procedure  was  followed. 
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In  other  words,  we  familiarized  ourselves  with  the  con¬ 
tracts  or  obtained  copies  of  the  contracts  for  each  item 
shown  under  column  A,  that  is  the  contract  between  the 
purchaser  and  the  vendor,  and  the  volumes  shown  are  taken 
from  the  official  schedules  issued  by  the  Oklahoma  Commis¬ 
sion  for  the  month  of  August  1952. 

Q.  These  are  the  prices  which  are  actually  being  paid, 
that  is,  under  each  of  these  contracts  listed?  A.  Yes,  sir. 

Q.  With  respect  to  Oklahoma,  as  you  have  previously 
stated,  the  niinimum  price  permitted  under  the  Oklahoma 
Commission’s  order,  which  has  been  identified  as  Exhibit 
No.  566,  is  eleven  cents  per  Mcf  on  the  16.4  pressure  base. 
I  note  that  in  each  instance  under  column  E  the  price  is 
precisely  eleven  cents  per  Mcf. 

Do  you  find  that?  A.  Yes,  sir. 

Q.  How  do  you  account  for  that?  A.  Well,  the  reason 
the  eleven  cents  was  used  was  because  there  were  several 
contracts  which  were  currently  paying  eleven  cents  per  Mcf 
before  the  last  price  hearing  before  the  Oklahoma  Commis¬ 
sion  and  the  Oklahoma  Commission  merely  brought  the 
prices  in  the  remaining  part  of  the  field 

(4711) 

up  to  the  highest  contracts  which  were  then  in  effect  in 
the  Oklahoma  portion  of  the  field. 

Q.  But  as  of  today  is  it  correct  to  say  that  the  eleven 
cents  per  Mcf  price  is  the  price  which  is  now  being  paid 
by  the  several  purchasers  listed  in  Exhibit  565,  namely. 
Cities  Services  Gas  Company,  Northern  Natural  Gas  Com¬ 
pany,  Michigan-Wisconsin  Pipe  Line  Company,  and 
Panhandle  Eastern  Pipeline  Company  for  the  gas  at  the 
w’ellhead  in  Oklahoma?  A.  That  was  true  as  of  August 
1952. 

Q.  I  mean  as  of  the  date  of  your  exhibit?  A.  Yes,  as 
of  the  date  of  the  exhibit.  I  thought  you  said  as  of  the 
present  time. 
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I  don’t  believe  that  would  be  true  right  at  the  present 
time. 

Q.  I  w’ill  come  to  that. 

You  have  a  notation  at  the  bottom  of  the  last  page  of 
Exhibit  565: 

“Panhandle  Eastern  Pipe  Line  Company  is  currently 
paying  royalty  at  a  rate  of  eleven  cents  per  Mcf  (At  16.4 
psia).” 

How  are  those  royalty  rates  being  determined,  or  how 
are  they  determined?  How  are  they  determined  under  the 
contract?  A.  It  so  happens  that  the  present  price  in 
Oklahoma 

(4712) 

w'as  set  or  established  by  the  last  minimum  price  order. 
Prior  to  that  time  most  of  the  companies  w^ere  paying 
within  one  or  two  cents — they  were  either  paying  nine  or 
ten  cents  for  gas,  and  those  were  arrived  at  by  an  arm’s 
length  negotiation  with  the  royalty  owner. 

In  other  words,  when  the  pressure  that  was  exerted  on 
the  pipeline  company  by  the  royalty  owners  association 
became  great  enough  to  avoid  lawsuits,  then  the  pipeline 
companies  would  raise  the  royalty. 

It  is  just  a  matter  of,  like  it  has  been  over  the  past 
several  years,  of  the  pipeline  company  dealing  with  the 
royalty  owners’  association,  and  when  the  pressure  be¬ 
comes  great  enough  then  it  is  up  to  the  management  to 
decide  whether  it  is  cheaper  to  raise  that  royalty  w-hich 
they  feel  will  have  to  be  raised  ultimately  anyway,  or  to 
go  to  the  courthouse  and  fight  it  out  and  lose  in  the  local 
courthouse. 

Q.  Very  briefly,  what  do  the  contracts  provide  Pan¬ 
handle  should  pay  to  its  owners,  to  the  royalty  owners?  Is 
there  a  price  fixed,  or  is  there  simply  a  method  of  deter¬ 
mination  used?  A.  Usually,  the  leases  provide  for  two 
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types  of  royalty.  One  is  one-eighth  of  the  market  value 
and  the  other  is  one-eighth  of  the  value  of  the  gas. 

Q.  But  the  value  is  not  stated  in  the  contract? 

(4713) 

A.  The  value  is  not  stated,  and  of  course,  the  royalty 
owners  have  taken  the  position  that  one-eighth  of  the 
market  value  is  the  value  which  would  be  determined  by 
the  sales  price  received  by  the  pipeline  company  less  the 
transportation  cost. 

Q.  At  any  rate,  that  has  been  a  matter  of  negotiation 
from  year  to  year  between  the  pipeline  company  and  its 
royalty  owners?  A.  Yes,  and  it  is  not  spotty  negotiation; 
it  is  continuous  negotiation. 

Q.  Would  you  say  those  are  in  truth  and  in  fact  arm’s 
length  negotiations?  A.  If  there  is  ever  anything  that  is 
arm’s  length,  it  is  the  settlement  of  royalty. 

Q.  You  also  show  in  a  similar  notation  on  the  concluding 
page  of  the  Hugonot  field  of  Kansas  sheets,  the  fourth 
sheet  from  the  end  of  Exhibit  No.  565,  that  Panhandle 
Eastern  Pipe  Line  Company  is  currently  paying  eleven 
cents  per  Mcf  at  16.4  psia. 

Do  the  same  explanations  apply  as  to  that?  A.  Yes. 

Q.  As  those  which  you  have  just  given?  A.  Yes,  except 
we  waited  a  little  longer  in  Kansas  and  had  some  law¬ 
suits  filed  before  we  made  the  final  step. 

In  other  words,  the  company  put  it  off  as  long  as 

(4714) 

— ^well,  maybe  a  little  bit  too  long.  We  have  some  cases 
in  court  now. 

Q.  There  are  some  cases  pending  against  Panhandle? 
A.  And  they  are  considerably  above  nine  cents  per  Mcf. 

Q.  You  mean  the  royalty  owners  are  suing  Panhandle 
for  more  than  nine  cents?  A.  That  is  correct. 

Q.  Just  to  make  sure  we  cover  everything  that  ought 
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to  be  covered  with  regard  to  Kansas  and  Oklahoma  before 
going  to  the  Panhandle  field  in  Texas,  I  note  that  you  do 
not  show  any  backup  material  for  several  of  the  companies 
listed  in  your  three  summary  pages. 

One  is,  for  instance,  Kansas-Colorado  Utilities.  Why 
don’t  you  show  the  same  type  of  information  for  that? 
A.  The  volume  is  so  small  and  the  way  they  exchange  gas 
in  that  company  and  give  one  company  gas  during  one 
period  and  take  it  back  during  another  was  too  diflScult 
to  determine  whether  it  was  wellhead  or  pipeline  delivery. 

Q.  Accordingly  you  have  the  footnote  “a”  opposite  that 
company?  A.  Yes,  sir. 

Q.  And  why  don’t  you  show  the  backup  material  for 
Kansas  Power  and  Light  Company  which  is  shown  in 
the  summary?  A.  That  is  a  residue  gas  contract  and  there 
is  only 

(4715) 

one  vendor  and  if  we  did  show  a  sheet  it  would  only  have 
one  name  on  it. 

Q.  Now,  the  Northern  Natural  Gas  Company. 

Oh,  you  do  show  the  backup  material  for  that,  do  you 
not?  A.  Oh,  yes. 

Q.  Yes,  very  much  so. 

W^ith  respect  to  Oklahoma  there  appears  Michigan- 
Wisconsin  Pipe  Line  Company.  You  do  not  show  any 
backup  material  for  that  pipeline.  A.  W^e  have  had  some 
difficulty  trying  to  keep  up  with  the  sharp  increase  in  price 
of  the  Michigan-Wisconsin  gas,  and  I  did  not  obtain  that 
information  until  after  this  exhibit  was  prepared. 

I  don’t  know  whether  you  will  recall,  or  not,  but  during 
the  certificate  cases  we  weren’t  exactly  on  the  same  side 
in  that  case,  and  it  is  not  too  easy  to  get  that  information. 

Q.  But  is  it  correct  to  say  that  the  price  as  of  the  date 
of  this  exhibit  was  eleven  cents  per  Mcf?  A.  Yes,  in  the 
Oklahoma  portion  of  the  Hugoton  field. 
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Q.  Yes.  And  that  is  the  purchase  by  Michigan- 
Wisconsin  Pipe  Line  Company  from  the  Phillips  Petroleum 
Company,  as  I  recall  it.  That  is  the  one  vendor?  A.  Yes. 

(4716) 

Q.  Do  you  have  any  further  explanation  of  this  exhibit 
as  it  relates  to  the  Hugoton  field  of  Kansas  and  the 
Hugoton  field  of  Oklahoma  before  we  go  to  the  average 
weighted  field  prices  in  the  Panhandle  field  of  Texas,  which 
is  summarized  in  your  exhibit?  A.  I  do  have  some  com¬ 
ments  that  I  would  like  to  make,  but  they  are  aside  from 
the  information  contained  strictly  in  this  schedule,  and  I 
think  it  would  better  to  take  the  price  information  on  the 
Panhandle  fields  and  then  perhaps  come  back  to  that 
matter. 

Q.  Yes,  I  think  that  would  be  the  best  way  to  handle  it. 

Now,  let^s  drop  down  to  your  summary,  to  the  final  item 
on  your  summary,  your  three  summary  sheets,  called  Pan¬ 
handle  field,  Texas. 

There  vou  show  a  wellhead — in  fact,  on  all  three  sum- 
mary  sheets  you  show  a  figure  of  6.9372  cents  per  Mcf  as 
the  weighted  average  price  of  16.4  pounds  per  square  inch 
absolute,  and  it  is  6.1970  cents  per  Mcf  at  14.65  pounds. 

Where  do  you  obtain  those  figures?  A.  That  figure  was 
taken  from  the  tabulation  which  has  been  marked  for 
identification  as  Exhibit  568  and  is  the  weighted  average 
price  of  gas  used  by  major  pipelines  in  the  Texas  Pan¬ 
handle  field  during  the  first  six  months  of  1952. 


(4717) 

This  price  was  ascertained  by  the  Texas  Railroad  Com¬ 
mission  in  an  official  hearing  held  in  Amarillo,  Texas,  and 
the  order,  which  was  dated  December  8,  1952,  is  based 
upon  the  tabulation  which  was  marked  for  identification 
as  Exhibit  568. 

Q.  A  moment  ago  you  referred  to  the  order  of 


92 


4718 


December  8,  1952,  issued  by  the  Railroad  Commission  of 
Texas.  A.  Which  was  marked  for  identification  as  Ex¬ 
hibit  No.  567. 

Q.  Yes.  I  note  that  in  that  exhibit  near  the  center  of  the 
second  page  there  appears  the  figure  of  6.9372  cents  per 
Mcf  at  a  14.65  pound  pressure  base. 

That  first  figure  was  at  a  16.4  pound  pressure  base. 
Those  are  the  same  figures  which  are  shown  in  your  sum¬ 
mary  in  Exhibit  No.  565?  A.  Yes,  sir.  Lines  24  and  25 
were  taken  from  the  official  order  of  the  Texas  Railroad 
Commission. 

Q.  Now,  with  regard  to  the  exhibit  which  you  said  was — 

Mr.  Russell:  Mr.  Examiner,  before  we  proceed  any 
further,  may  I  ask  Mr.  Hinton  a  couple  of  questions? 

Presiding  Examiner:  Yes,  sir. 

Mr.  Russell:  Mr.  Hinton,  is  the  purport  of  Exhibit  565 
and  Exhibit  568,  concerning  which  you  have  given  your 
testimony,  to  support  the  prices  set  forth  in  Exhibit  531, 

(4718) 

that  is,  the  figures  used  by  Mr.  Stutzman  in  the  prepara¬ 
tion  of  his  estimated  cost  of  service? 

The  Witness:  No,  sir.  Mr.  Stutzman  was  furnished  a 
figure  for  531  for  the  Texas  Panhandle  gas  of  seven  cents 
per  Mcf. 

Mr.  Littman:  I  was  going  to  ask  him  how  he  derived 
that  from  these  Texas  figures. 

The  Witness:  If  you  will  refer  to  Exhibit  568  you  will 
note  that  the  price  trend  over  the  period  commencing  with 
1942,  the  price  at  the  time  was  4.1(X)5.  For  the  first  half 
of  1952  it  was  6.9372,  which  was  about  fifty-six  hundredths 
of  one  cent  gained  for  the  six-month  period,  and  I  felt  that 
seven  cents  was  an  entirely  conservative  figure  to  be  used 
and  I  did  furnish  Mr.  Stuzman  a  price  of  seven  cents, 
which  is  probably  low,  but  that  is  what  was  used. 
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Mr.  Russell :  Maybe  you  did  not  understand  the  purport 
of  my  question.  The  figures  that  are  contained  in  those 
two  exhibits  are  intended  to  support  the  prices,  the  so- 
called  weighted  average  field  price  of  gas,  as  set  forth  in 
Exhibit  Xo.  531;  is  that  correct? 

The  'Witness:  Yes. 

Mr.  Russell:  That  is  the  price  which  Panhandle  con¬ 
tends  it  should  be  allowed  rather  than  a  return  on  its 
investment  production  gathering  properties;  is  that 
correct? 

(4719) 

The  Witness:  I  am  sure  the  company  does  contend 
that.  I  am  not  in  the  policy  end  of  the  business. 

Mr.  Russell:  But  you  furnished  your  figures  with  the 
idea  that  they  would  be  used,  rather  than  any  return  on 
production — 

Mr.  Littman:  I  object  to  that.  I  think  it  is  for  counsel 
to  argue  this  case. 

Presiding  Examiner :  I  was  wondering  if  you  were  going 
to  because  it  seems  to  me  that  what  the  witness  is  here  to 
do  is  to  say  what  the  facts  are  and  not  what  the  legal 
policy  of  a  case  is.  I  realize  that  there  are  current  in  the 
world  accountants  and  others  of  engineering  background 
who  practice  law  through  others,  but  that  is  not  what  Mr. 
Hinton  is  here  for. 

He  is  here  to  testify  on  certain  facts.  As  to  what  the 
effects  of  those  facts  are,  that  is  going  to  be  a  matter  of 
studying  what  they  are. 

It  is  not  what  he  wants  them  to  be.  He  is  not  even  the 
one  to  sav  what  he  wants  the  effect  to  be.  That  is  for  Mr. 
Littman  to  say  for  the  company  in  determining  the  legal 
strategy  of  the  case. 

Mr.  Russell:  Mr.  Examiner,  I  have  attempted  several 
times  to  get  a  ruling  on  objections  which  I  have  made  and 
thus  far  you  have  not  made  any  ruling. 
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Presiding  Examiner:  I  am  well  aware  of  it. 

(4720) 

Mr.  Russell:  I  think  we  have  reached  the  point  now 
where  it  is  clear  what  these  figures  are  designed  to  do 
and,  as  I  indicated  herebefore,  they  are  no  more  than 
Panhandle’s  contention  that  they  should  be  allowed  fair 
field  price  of  its  gas  rather  than  return  on  investment,  as 
has  been  heretofore  used  by  the  Commission. 

Therefore,  at  this  point  I  am  moving  again  that  all  of 
Mr.  Hinton’s  testimony  be  stricken. 

I  think  it  is  clear  now  that  it  is  time  for  a  ruling.  We 
have  finished  Exhibit  No.  565.  We  are  now  into  Exhibit 
568. 

Mr.  Littman:  Mr.  Examiner,  I  think  that  if  we  are 
permitted  to  proceed  a  little  further  here,  we  are  going  to 
demonstrate  how  ultraconservative  these  figures  are;  that 
we  are  not  pressing  for  any  extreme  claims,  nor  are  we 
even  pressing  in  these  exhibits  for  the  maximum  prices 
that  might  very  well  be  claimed  in  a  case  of  this  kind. 

We  have  not  yet  finished  with  our  explanation  of  these 
exhibits  or  with  the  facts  and  circumstances  which 
necessarily  surround  them. 

Mr.  Russell:  I  think  it  is  clear  on  the  record  at  this 
time  what  the  exhibits  are  intended  to  support,  Mr. 
Examiner,  and  I  think  that  it  is  time  for  a  ruling. 

Mr.  Littman:  I  would  like  to  inquire  what  is  counsel’s 
great  rush  to  require  us  to  make  our  presentation  in  the 

(4721) 

quickest  possible  time.  I  think  we  are  not  wasting  time 
except  by  these  objections. 

I  think  if  we  are  permitted  to  proceed  in  our  own 
manner,  we  will  have  a  record  here  upon  which  an  in¬ 
telligent  action  can  be  made. 
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If  we  are  not  permitted  to  proceed,  I  don’t  know  how 
anyone  can  understand  the  record. 

Mr.  Bussell:  At  this  point  my  question  goes  to  the 
relevancy  and  materiality  of  the  testimony  which  has  been 
given  down  to  this  point,  and  I  have  objected  and  have 
tried  every  way  possible  to  get  a  ruling  from  the  Trial 
Examiner. 

Now,  I  am  moving  that  the  testimony  be  stricken  because 
I  think  it  is  clear  what  it  is  designed  to  show,  and  while 
there  may  have  been  some  doubt  in  the  Trial  Examiner’s 
mind  heretofore,  I  don’t  think  there  is  any  doubt  at  this 
point,  and  I  think  I  am  entitled  to  a  ruling. 

The  Trial  Examiner  said  a  while  ago  that  I  knew  since 
January  26,  that  these  figures  were  in  the  record.  Surely 
I  knew  it,  and  I  made  an  objection  at  that  time  and  you 
said  at  that  time  it  wasn’t  the  time  to  object.  You  said 
that  another  witness  would  offer  support  or  offer  testimony 
in  support  of  those  figures. 

Now,  here  is  the  witness. 

Presiding  Examiner :  I  have  overruled  objections  of  this 

(4722) 

sort  in  the  past  consistently.  I  have  held  that  testimony 
such  as  the  earlier  orders  of  the  Kansas  and  Oklahoma 
Commissions  with  respect  to  the  field  prices  that  must  be 
used,  not  only  in  sales,  but  in  cost  accounting,  those  orders 
and  the  relative  order,  slightly  different  in  nature  in 
Texas,  should  be  admitted. 

Those  orders  are  in  the  record  and  they  are  in  the  record 
over  the  objection  of  staff  counsel. 

My  reference  to  their  being  there  is  that  I  mention  the 
fact  that  they  have  been  there  for  months,  and  it  seems  to 
me  there  would  have  been  plenty  of  time  for  the  Commis¬ 
sion  to  speak  if  it  was  going  to  speak  on  interlocutory 
ruling  before  the  record  is  made  rather  than  in  its  proper 
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function  of  a  review  of  the  decisions  in  this  case  when  it 
decides  the  case  on  appeal. 

That  is  the  place  that  the  Administrative  Procedure  Act 
provides  for  it  and  not  to  sit  here  or  anywhere  and  day  by 
day  try  to  run  the  case  by  remote  control. 

Now,  I  have  admitted  this  evidence  before  and  it  was 
in  fairness  to  you  and  to  the  Commission  that  I  have 
waited  to  see  what  the  interrelationship  of  these  four  ex¬ 
hibits  are,  in  so  far  as  this  witness’  evidence  would  tend 
in  that  direction. 

Take,  for  example,  Oklahoma.  If  I  am  able  to  judge 
what  has  been  said — and  I  think  I  should  be  allowed  to 
hear 

(4723) 

all  the  witness  has  to  say  before  I  judge,  but  I  think  I  can 
judge  this  much:  that  the  material  on  the  first  page  of 
Exhibit  No.  565  uses  and  comes  out  at  the  officially  deter¬ 
mined  minimum  field  price  as  determined  by  the  Oklahoma 
Commission  in  its  order  No.  26096,  which  is  identified  as 
Exhibit  No.  566. 

I  believe  I  gathered  that  the  method  by  which  the  Okla¬ 
homa  Commission  obtained  this  field  price  as  a  price  that 
would  no  longer  constitute  and  cause  waste,  both  physical 
and  economic,  and  thereby  carry  out  the  purposes  of  the 
conservation  law  of  the  state  and  for  the  protection  of 
correlative  rights  under  that  law  as  stated  in  this  order, 
is  approximately  the  same  data  that  he  has  set  out  and 
approximately  the  same  method  that  he  has  used. 

Is  that  correct? 

The  Witness:  That  is  correct. 

Presiding  Examiner :  It  seems  to  me  that  whatever  other 
possible  value  this  evidence  may  have,  this  part  of  Ex¬ 
hibit  565  is  backup  and  explanation  of  and  support  for 
the  Kansas  Commission’s  determination,  the  place  of  which 
and  the  relationship  of  which  to  this  case  is  a  matter  of 
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basic  law  and  which  basic  law  is,  as  I  see  it,  not  fully 
determined  and  is  in  the  midst  of  being  litigated  now  in  the 
higher  courts,  and  as  a  result  it  seems  to  me  that  I  would 
be  very  remiss  if  I  did  not  admit  these  exhibits  if  they  all 
have  the 

(4724) 

same  relation. 

I  have  not  heard  in  full  yet,  I  don’t  think,  how  it  comes 
out  in  connection  with  Kansas.  In  fact  one  of  the  ques¬ 
tions  that  I  am  somewhat  puzzled  with  is  that  the  Kansas 
order,  as  I  recall,  called  for  a  flat  eight  cents  on  this  same 
pressure  base. 

The  Witness :  Yes,  the  Kansas  order  did.  The  Oklahoma 
order  calls  for  eleven  on  the  same  pressure  base,  but  the 
'  figures  that  are  shown  on  the  first  page  of  Exhibit  565  were 
obtained  without  respect  to  the  orders.  They  were  ob¬ 
tained  by  the  companies,  the  actual  dollars  paid  for  the 
Mcf  that  that  company  purchased. 

Presiding  Examiner:  Did  the  Kansas  Commission  use 
the  same  document  and  perhaps  a  few  more? 

The  Witness:  I  am  not  sure  that  I  understand  your 
question. 

Presiding  Examiner:  In  arriving  at  the  eight  cents — 
that  is  a  w’eighted  average,  is  it  not?  That  is  what  it  is 
supposed  to  be,  is  it  not? 

The  Witness :  In  the  Kansas  field  the  Commission  based 
the  minimum  price  on  w’hat  they  felt  would  be  a  price  high 
enough  to  create  good  conservation  measures. 

It  so  happens  that  since  the  minimum  price  of  eight 
cents  w'as  set  in  Kansas  many  contracts — well,  I  would 
say  all  contracts — have  been  made  at  a  price  in  excess  of 

(4725) 

eight  cents  per  Mcf,  which  accounts  for  the  higher  price 
than  the  minimum  price  being  shown  for  the  State  of 
Kansas. 


98 


4726 


Mr.  Littman:  I  might  state  that  the  Kansas  order  was 
issued  way  back  in  February  of  1951,  Mr.  Examiner. 

Of  course,  this  Oklahoma  order  is  a  rather  recent  one. 
We  note  it  bears  the  date  of  December  8,  1952.  That  may 
help  explain  it. 

Presiding  Examiner:  In  other  words,  if  this  type  of 
data  was  reviewed  by  the  Kansas  Commission  and  they 
reached  their  decision  as  to  that  price,  it  would  do  what 
the  Oklahoma  Commission  in  etfect  said  here,  and  that  is 
it  would  prevent  further  waste,  both  economic  and  physical, 
and  would  tend  to  support  or,  in  other  words,  to  carry  out 
the  conservation  purposes  of  the  statute. 

The  Witness:  As  a  matter  of  fact,  identical  exhibits 
were  used  and  presented  before  the  Kansas  Commission 
and  before  the  Oklahoma  Commission  in  order  to  try  to 
establish  what  might  be  an  equitable  price. 

Mr.  Russell:  Mr.  Examiner,  before  we  proceed  there 
is  a  motion  and  an  objection  before  you. 

Presiding  Examiner:  Let  me  check  one  other  phase  of 
this.  You  have  the  Texas  table  of  averages,  and  I  take 
it  from  your  testimony  that  that  relates  to  the  Texas  part 
of  this  Exhibit  565,  and  that  the  table  represents  the 
material  which  was  before  the  Texas  Commission? 

(4726) 

The  Witness:  Yes,  sir.  That  is  presented  not  less  than 
once  each  year  and  normally  two  times  per  year,  and  it  is 
a  compilation  of  what  is  paid  by  each  purchasing  pipe¬ 
line  company  in  the  field. 

Mr.  Littman:  In  other  words,  as  I  understand.  Exhibit 
568  is  a  true  copy  of  the  exhibit  which  was  presented  to 
the  Texas  Commission  and  which  it  had  before  it  in 
evidence  when  it  issued  its  order  which  is  Exhibit  No.  566 
in  this  proceeding? 

The  Witness:  No,  not  566.  It  is  567. 
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Mr.  Littman:  Exhibit  567,  that  is  right. 

The  Witness:  Yes,  that  is  correct. 

•  ••••••••• 

(4734) 

By  Mr.  Littman: 

Q.  Mr.  Hinton,  I  donT  believe  that  you  have  as  yet  given 
us  your  comments  with  regard  to  the  royalty  rates  paid 
to  Texas.  You  have  already  mentioned  them  with  regard 
to  the  rates  being  paid  in  Kansas  and  Oklahoma,  having 
explained  the  footnote,  but  I  don’t  see  any  such  note  in 
Exhibit  565.  Will  you  proceed  to  tell  us  what  the  going 
royalty  rate  is  in  Texas?  A.  You  are  referring  to  the 
rates  paid  by  Panhandle  Eastern? 

Q.  Yes.  A.  Panhandle  Eastern  is  currently  paying 
royalty  on  the  basis  of  8  cents  per  Mcf  measured  on  a 
pressure  base  of  16.4  pounds. 

Q.  Has  that  been  increasing  from  time  to  time  through 
the  years?  A.  Yes.  Five  years  ago  our  royalty  rate 
vras  4  cents.  We  have  lagged  behind  the  average  royalty 
rate  being  paid  in  the  Panhandle  Field.  At  this  time 
Northern  Natural  is  paying  8  cents  on  a  pressure  base  of 
14.65,  and  of  course  we  have  leases  on  the  same  ranches 
that  Northern  has  leases,  so  we  are  beginning  to  hear  about 
a  new  royalty  rate  now  of  8  cents  at  14.65. 

Natural  Gas  Pipe  called  me  two  weeks  ago,  they  are 
beginning  to  get  the  same  pressure  exerted  to  go  to 
8  cents 

(4735) 

at  14.65. 

•  ••«•*•••• 

(4742) 

Q.  Will  you  please  refer  to  Exhibit  569,  Mr.  Hinton? 
Do  you  show  in  the  four  columns  here  under  headings 
“Phillips  1-16”  and  so  forth  the  names  of  four  -wells? 
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A.  Yes,  under  Columns  B,  C,  D,  and  E,  each  of  those 
columns  represents  a  well  which  is  named  immediately 
above  the  number  of  the  column.  Such  wells  are  owned 
50  per  cent  by  Panhandle  Eastern  Pipe  Line  Company  and 
50  per  cent  by  others. 

Mr.  Russell:  Mr.  Examiner,  before  we  proceed  I  think 
I  made  a  previous  objection  to  testimony  of  this  nature 
or  of  a  similar  nature,  and  may  I  have  a  continuing  ob¬ 
jection  from  this  point  on  to  any  testimony  concerning 
these  exhibits? 

Presiding  Examiner:  Yes.  Looking  forward,  I  assume 
that  the  same  situation  with  some  different  proportions 
is  true  in  connection  with  Exhibits  570  and  also  571? 

The  Witness :  That  is  correct. 

Presiding  Examiner:  You  may  have  a  continuing  ob¬ 
jection. 

By  Mr.  Littman: 

Q.  Have  you  undertaken  in  Exhibit  569  to  compare  the 
net  income  from  these  four  wells  to  Panhandle  under 

(4743) 

the  staff  ^s  proposed  method  of  fixing  rates  in  this  case 
as  compared  with  the  net  income  of  Panhandle’s  partners 
in  each  of  these  wells?  A.  Yes,  sir,  I  have. 

Q.  Very  briefly  will  you  explain  each  of  these  lines  as 
you  go  along?  A.  Line  1  is  the  actual  annual  production 
for  the  year  1952.  Line  No.  2  shows  the  one-eighth  royalty 
in  Mcf.  Line  No.  3  shows  the  net  working  interest  to  the 
seven-eighths  interest. 

Q.  That  is  just  the  difference  between  line  2  and  1,  isn’t 
it?  A.  That  is  correct. 

Q.  You  are  now  talking  about  the  non-regulated 
partnership  interest,  aren’t  you?  A.  This  applies  to  both 
— that  is,  just  statistical  data  applying  to  the  wells. 

Q.  Now  you  come  to  the  partners’  interest.  Will  you 
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proceed!  A.  Lines  4  and  5  show  in  Mcf  the  volume  of  gas 
which  Panhandle  pays  the  working  interest  of  the  50  per 
cent  partnership. 

Q.  That  is  simply  one-half  of  Column  3,  isn’t  it,  approx¬ 
imately?  A.  Yes. 

(4744) 

Q.  All  right.  A.  Line  No.  6  is  the  price  paid  per  Mcf 
to  the  partner  by  Panhandle  Eastern  Pipe  Line  Company. 

Q.  Right  there,  do  I  understand  that  the  prices  shown 
there  of  slightly  over  8  cents  in  two  cases  and  8  cents 
exactly  in  two  other  cases,  that  that  is  the  price  which  Pan¬ 
handle  pays  to  its  partner  for  the  partner’s  one-half  of  the 
gas  produced  from  the  well?  A.  That  is  the  unit  price  per 
Mcf. 

Q.  In  other  words,  by  the  same  token,  that  is  w'hat  the 
partner  receives  as  his  gross  income?  A.  Yes. 

Q.  All  right.  A.  Line  8  shows  the  dollars  per  year  in 
gross  income  that  the  partner  receives.  Line  No.  9  is 
the  operation  and  maintenance,  which  consists  of  labor 
under  an  operating  agreement  made  with  the  50  per  cent 
partner  between  Panhandle  Eastern  and  the  partner  for 
Column  B  and  C.  Such  arrangement  was  made  some  22 
years  ago  and  for  lines  D  and  E,  that  arrangement  was 
made  about  six  years  ago. 

You  will  note  that  the  operation  and  maintenance  labor 
actually  charged  to  the  partners  shows  a  blank  for 
Colunms  D  and  E,  which  results  from  no  work  being  done 
on  the  wells.  Line  No.  10  shows  the  depreciation  at  annual 
rate  of  6  per  cent. 

(4745) 

Q.  That  is  depreciation  on  the  well  only,  isn’t  it? 
A.  That  is  on  the  well,  yes,  sir.  Line  11  shows  the  actual 
ad  valorem  tax  paid  for  the  year  1952  and  vras  taken 
directly  from  the  company’s  records.  Line  12  is  the  gross 
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production  tax  paid  to  the  State,  which  is  also  the  actual 
amount  paid.  Lines  13  and  14  show  the  total  operating 
cost  that  the  partner  was  out  for  the  year  of  1952.  Line  15 
shows  the  net  revenue.  Line  16,  statutory  depletion, 
21Yz  per  cent. 

Line  17  shows  the  net  taxable  income.  Line  18  and  19 
show  the  combination  of  the  State  and  Federal  income  tax 
in  the  amount  of  54  per  cent.  Line  20  shows  the  net  in¬ 
come.  Line  21  shows  the  net  income  per  Mcf  which  the 
50  per  cent  partnership  receives. 

Q.  Now  in  the  case  of  the  Phillips  well,  1-16  Column  B, 
do  I  understand  that  the  net  income  to  the  partner  was 
$3,861.58  or  5.012  cents  per  Mcf?  A.  That  is  correct. 

Q.  Now  let’s  look  at  what  Panhandle  gets  for  its  gas, 
the  other  half  of  the  gas  coming  out  of  the  same  four  wells. 
That  is  on  page  2,  isn’t  it?  A.  Yes.  Line  1  is  original 
cost,  line  2  date  drilled.  Line  No.  3  shows  the  total  cost 
that  Panhandle  was  out.  There  is  some  slight  cost  in 
addition  to  the  original  cost.  Line  No.  5  shows  the  accrued 
depreciation — 

(4746) 

Q.  Is  that  per  books?  A.  Per  books  to  12-31-51.  Line  7 
shows  the  net  hook  value.  Line  No.  8 — 

Q.  Just  a  minute.  Before  you  go  past  that,  is  there  any 
net  book  value  left  in  the  Phillips  1-16  well  and  the 
Parsons  1-4  well?  A.  No,  sir,  those  wells  are  now  23  years 
old,  and  they  have  been  entirely  depreciated. 

Q.  So  Panhandle  has  no  rate  base  as  far  as  those  wells 
are  concerned?  A.  That  is  correct. 

Q.  With  respect  to  the  Dunn  and  Hoifman,  the  two  Dunn 
and  Hoffman  wells  shown  in  Columns  D  and  E,  there  is 
some  net  book  value  as  far  as  those  two  wells  are  con¬ 
cerned?  A.  Yes. 

Q.  About  $6,500  in  one  and  a  little  over  $9,000  in  the  case 
of  the  other?  A.  Yes.  Line  8  shows  the  rate  of  return. 


103 


4746 

I  mean  the  return  which  Panhandle  receives  on  that  in¬ 
vestment  at  6V2  per  cent,  and  of  course  6^/4  per  cent  times 
nothing  is  nothing  for  the  Phillips  and  the  Parsons  well, 
and  Panhandle  is  permitted  to  earn  $423.02  on  the  Dunn 
and  Hoffman  under  Column  D  and  $608.40  under  Column  E. 

Line  9  shows  50  per  cent  of  the  gross  revenue  at  9  cents, 
which  is  the  royalty  rate  which  Panhandle  pays 

(4747) 

on  those  wells. 

Q.  You  are  now  beginning  to  make  a  calculation  for  tax 
purposes,  aren’t  you?  A.  That’s  is  right. 

Q.  That  is  the  9-cent  value  that  the  Federal  Government 
uses  in  computing  the  27^/4  per  cent  depletion  allowance? 
A.  That  is  right.  The  line  10  shows  the  depletion  on  that 
amount  of  27^/2  per  cent.  Line  11  shows  the  depreciation  at 
6  per  cent.  Line  12  shows  the  net  taxable  income,  which 
is  a  red  figure  for  each  of  the  wells,  and  after  the  applica¬ 
tion  of  a  State  and  Federal  income  tax  to  a  red  figure,  the 
credit  can  be  obtained,  which  is  applied  to  other  operations. 

And  the  net  income  to  the  stockholder  is  a  red  figure  on 
each  of  these  wells.  Line  17  shows  the  net  income  per  Mcf, 
which  averages  1-33/100  cents  for  Column  B  and  C  and 
1.24  cents  for  Dunn  and  Hoffman,  and  83/100  of  a  cent  for 
Dunn  and  Hoffman  under  E. 

Q.  You  mean  those  are  red  figures?  A.  Those  are  red 
figures.  The  stockholder  is  actually  charged  that  much 
against  other  operations.  In  other  words,  the  money  which 
’  Congress  intended  that  the  stockholders  should  utilize  to 
go  out  and  search  for  additional  reserves  has  been  com¬ 
pletely  taken  away  by  the  Federal  Power 

(4748) 

Commission,  and  that  is  charged  up,  that  is  credited,  against 
other  operations. 

Q.  Is  it  fair  to  say  that  out  of  these  four  wells  from 
which  our  partners  received  somewhere  around  5  cents. 
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5  to  5V2  cents,  per  Mcf  net  for  their  gas,  we  receive  for 
the  other  half  of  the  gas  coming  out  of  the  same  well 
something  less  than  nothing,  namely,  a  credit  which  serves 
under  the  FPC  staff’s  method  simply  to  reduce  the  cost 
of  our  other  gas  to  customers?  A.  After  income  tax  is 
taken  into  consideration,  that  is  correct.  Of  course,  what 
this  exhibit  does  not  reflect  is  that  the  Federal  Power 
Commission  also  takes  away  the  intangible  drilling  costs  of 
wells  which  Congress  also  intended  should  be  an  incentive 
to  go  out  and  search  for  additional  reserves. 

Q.  That  is  in  addition.  That  would  further  push  Pan¬ 
handle  into  these  red  figures?  A.  That  is  correct. 

Q.  Now  will  you  take  up  Exhibit  570?  Does  that  under¬ 
take  by  the  same  type  of  computation  to  show  a  comparison 
of  net  income  from  a  natural  gas  well  in  which  Panhandle 
owns  an  81.25  per  cent  interest  and  the  Kerr-McGee  Oil 
Industry  owms  an  18.75  per  cent  interest?  A.  Yes,  sir. 

Q.  There  is  one  Well? 


(4749) 

A.  Exhibit  570,  as  is  the  case  for  the  wells  shown  on  Ex¬ 
hibit  569,  that  is  a  volume  of  gas  coming  up  through  the 
same  production  string  where  the  royalty  owner  is  re¬ 
ceiving  one  price,  the  partner  to  Panhandle  is  receiving 
another  price,  but  Panhandle’s  gas  is  coming  out  of  the 
same  production  string  and  going  into  the  pipe  line  at  a 
red  figure. 

(4750) 

Q.  First,  let’s  take  up  the  royalty  owner.  What  does 
he  get  for  his  gas  from  Panhandle  in  this  particular  in- 
stnce  ? 

Presiding  Examiner:  Isn’t  it  perfectly  apparent  from 
the  exhibit? 

Mr.  Littman:  I  think  the  Kerr-McGee  figure  is  appar¬ 
ent. 
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The  Witness :  The  royalty  is  shown  on  Exhibit  570,  line 
No.  9. 


By  Mr.  Littman : 

Q.  I  beg:  your  pardon.  A.  For  the  81.25  per  cent  royalty 
interest,  the  royalty  owner  receives  $3,588.43.  On  the  18.75 
the  royalty  owner  receives  $828.05. 

Q.  That  can  be  divided  out  to  determine  the  per  Mcf 
figure?  A.  Yes. 

Q.  What  is  paid  to  the  Kerr-McOee,  the  9.82  cents?  A. 
9.8262. 

Q.  In  this  instance,  what  is  the  net  income  to  Panhandle 
for  its  81.25  per  cent?  A.  After  taking  income  tax  into 
consideration  as  showm  on  line  19,  it  is  a  credit  to  other 
operations  of  $415,56  for  the  81.25  per  cent  interest  as  com¬ 
pared  to  a  net  income  to  the  non-regulated  partner  of 
$3,242.54  for  the  18.75  per  cent  interest,  all  the  gas  coming 
up  through  the  same  production 

(4751) 

string. 

Q.  Mr.  Hinton,  this  latter  example  is  from  the  Hugoton- 
Guymon  field  of  Oklahoma,  whereas  the  first  four  are  from 
the  Kansas  field?  A.  Yes.  This  well  was  selected  be¬ 
cause  in  Oklahoma,  just  to  show  what  happens  in  Oklahoma, 
and  it  happened  to  be  the  only  partnership  well  that  we 
had  which  we  operate. 

Q.  Are  there  other  examples  that  you  might  have  been 
able  to  give?  A.  Oh,  yes. 

Q.  Are  these  more  or  less  typical  of  the  partnership 
situation?  A.  We  try  to  take  representative  examples  on 
the  partnership  wells  in  Kansas  by  selecting  an  old  well, 
a  medium-aged  well,  and  a  new  well. 

Q.  Will  you  please  refer  to  Exhibit  571  and  briefly  ex¬ 
plain  the  purpose  of  this  exhibit?  A.  Exhibit  571  shows 
what  would  happen  to  three  of  the  wells  owned  by  Pan- 
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handle  Eastern  Pipe  Line  Company  if  such  wells  were 
owned  by  an  independent  producer  and  were  operated  on 
a  non-regulated  basis.  Skipping  the  details  by  line  you 
can  go  to  line  18,  where  it  shows  that  a  price  of  7  cents  per 
Mcf,  Panhandle  would  receive  a  net  income  after  Federal 
income  tax  in  the  amount  of  $50,769.06. 

Going  to  page  2,  the  net  income  which  Panhandle  stock- 
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holders  would  receive  if  it  were  not  for  the  income  tax 
application  would  be  $261.82.  That  is  $261.82  as  compared 
to  $50,769  if  it  were  non-regulated.  After  taking  into 
consideration  the  application  of  statutory  deduction  for  the 
27^^  per  cent  depletion  and  the  6  per  cent  depreciation, 
the  net  taxable  income  to  Panhandle  is  $23,925.47,  red.  That 
is  a  minus  figure. 

Q.  That  is,  the  second  sheet  is  under  the  FPC  Staff’s 
method?  A.  That  is  right.  That  is  showm  on  line  6.  So 
we  find  that  the  value  of  this  income  tax  deduction  which 
is  used  elsewhere  as  a  credit  which  is  taken  away  as  an 
incentive  for  the  company  to  find  its  own  reserve  amounts 
in  cash  to  $12,441.42.  Line  No.  10  shows  that  the  cost  to 
the  stockholder  as  a  credit  to  other  operations  amounts  to 
more  than  one  cent  per  Mcf. 

Q.  Mr.  Hinton,  do  producers  in  Kansas  pay  royalty  on 
an  8  cent  basis  as  compared  with  Panhandle’s  9  cent  basis? 
A.  The  independent  producers? 

Q.  Yes.  A.  The  independent  producers,  in  general,  pay 
the  same  price  for  royalty  as  the  purchasing  company  pays 
the  producer  but  in  some  instances  I  know  that  the  inde¬ 
pendent  producers  may  receive  or  9  cents  for  its  gas 
but  still 
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pay  royalty  on  8  cents. 

Q.  I  was  referring  particularly  to  the  four  wells  that 
vou  had  on  Exhibit  No. —  A.  On  Exhibit  569  ? 
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Q.  Yes.  A.  Under  columns  B  and  C  the  royalty  is  the 
same  as  paid  by  the  company.  Under  column  D  and  E,  the 
Dunn  &  Hoffman  wells,  that  royalty  is  8  cents  on  the  50 
per  cent  interest  but  9  cents  on  Panhandle’s  50  per  cent  in¬ 
terest. 

Q.  In  that  instance,  you  have  four  different  prices  for 
gas  coming  out  of  the  same  well?  A.  Exactly.  You  turn 
a  valve  and  you  have  four  different  prices  of  gas  coming 
into  the  line. 

Q.  Depending  on  who  you  are?  A.  Correct. 

Q.  Are  you  familiar,  Mr.  Hinton,  with  the  most  recent 
transactions  in  the  fields  which  we  have  been  discussing? 
A.  Yes,  I  am. 

Q.  Earlier  in  this  proceeding,  you  gave  testimony  re¬ 
garding  the  recent  transactions,  so  I  will  ask  you  to  bring 
the  record  down  to  date  for  these  fields. 

Would  you  proceed  in  your  oum  way  to  bring  that  part 
of  the  record  down  to  date?  A.  Yes.  We  will  go  to  the 
Kansas  Hugoton  field  first.  There  has  only  been  one  con¬ 
tract  of  any  size  made  during  the 

(4754) 

last  year.  The  price  paid  under  this  contract  is  13  cents 
on  a  16.4  pound  pressure  base  with  the  pipe  line  company 
coming  to  the  well  head  to  collect  the  gas  and  reserving  the 
right  to  extract  liquids  down  to  a  heat  reduction  of  950 
Btu’s  per  Mcf  on  a  30-inch  pressure  base, — 30  inches  of 
mercury;  that  is,  1.735. 

Q.  That  is  in  what  field?  A.  That  is  in  the  Kansas 
Hugoton  field. 

Q.  What  are  the  recent  transactions  in  the  Oklahoma 
field?  A.  There  have  been  no  recent  transactions  since 
Northern  Natural  completed  the  contract  with  the  Cities 
Service  Oil  Company.  That  contract  has  an  early  escala¬ 
tion.  It  starts  at  11  cents  in,  I  believe  it’s  the  latter  part  of 
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this  year  that  it  goes  to  12  cents  per  Mcf  on  the  last  con¬ 
tract. 

In  Hugoton,  Texas,  and  in  the  Panhandle  field,  the  new 
contracts  there  have  been  minor  but  there  has  been  a  con¬ 
siderable  revision  of  older  contracts. 

The  Michigan- Wisconsin  contract  with  Phillips  Petroleum 
Company  as  the  vendor  has  been  increased  to  9.37958  cents 
per  Mcf  on  a  14.65  pound  pressure  base.  That  was  effec¬ 
tive  December  12,  1952. 

The  El  Paso  contract,  where  Phillips  is  the  vendor,  has 
been  increased  to  9.5  cents.  These  are  all  on  14.65  pound 
pressure  base.  They  have  recently  revamped  a  contract 
with 

(4755) 

the  Northern  Natural  Gas  Company.  That  contract  raise 
is  10.5  cents.  The  new  contract  with  the  Southwestern 
Public  Service  Company  with  Phillips  as  vendor  is  10.5 
cents.  The  contract  between  the  Northern  Natural  Gas 
Company  and  the  Shamrock  Oil  and  Gas  Company  has  been 
renegotiated  and  that  price,  commencing  in  September  1953, 
goes  to  10  cents  with  a  one  cent  compression  charge  on  top 
of  that. 

I  have  recently  completed  a  trip  to  the  Gulf  Coast  to 
review  contracts  and  I  find  that  in  the  Gulf  Coast  the  price 
increase  has  been  considerably  sharper  that  it  has  in  the 
Hugoton  and  the  Panhandle  fields.  The  Texas  Company 
has  recently  completed  a  contract  in  the  Chocolate  Bayou 
field  where  the  commencing  price  is  15  cents  on  a  14.65 
pressure  base  with  an  increase  of  2  mills  each  year  for  the 
first  twenty  years.  Excuse  me,  that  is  for  the  first  five 
years,  then  they  negotiate  at  the  end  of  five  years,  but  the 
floor  of  15  cents  plus  2  mills  is  good  for  the  first  twenty 
years.  In  other  words,  it  will  never  be  less  than  15  cents 
plus  the  2  mills  for  each  year. 

They  have  also  made  a  contract  in  Texas  where  the 
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price  commencing  is  16.5  cents  and  then  increases  one-half 
cent  each  four  years.  They  will  offer  20  cents  for  any 
gas  in  Louisiana  that  was  close  to  a  pipe  line  proposed  by 
the  Michigan  Consolidated.  The  Stanolind  Company  have 
made  various  contracts.  I  reviewed  these  in  detail  and 

(4756) 

I  will  just  pass  over  them.  The  cheapest  was  15  cents  with 
a  one  cent  increase  for  each  year  for  the  first  three  years. 
The  Stanolind  recently  finished  a  contract  with  United 
Gas  Pipe  Line,  where  they  go  out  into  the  bay  and  collect 
the  gas  with  a  commencing  price  of  12M»  cents. 

The  Texas-Illinois  Pipe  Line  Company  made  a  small 
contract  with  a  commencing  price  of  12i/^  cents  for  the 
first  five  years-  The  United  Gas  Pipe  Line  also  made  a 
contract  in  Louisiana  where  the  pressure  base  is  15.025. 
It  commences  at  11^/^  cents  with  a  one-cent  increase  for 
the  first  six  years.  Commencing  with  the  sixth  year  the 
price  is  16.5  cents  and  stays  at  that  price  through  the 
tenth  year.  It  then  increases  to  YlV'i. 

The  United  Fuel  Gas  Company  and  the  Gulf  Interstate 
Company  have  recently  completed  a  series  of  contracts. 
The  contracts  cover  gas  to  be  produced  in  Louisiana.  For 
instance,  a  contract  was  made  in  the  South  Pecan  Lake 
field  where  the  commencing  price  is  16  cents  per  Mcf  wfith 
an  escalation  clause  of  4  mills  for  each  year  for  ten  years. 
Thereafter,  the  price  is  to  be  renegotiated  for  five  year 
periods  with  a  minimum  increase  of  one  cent.  Another 
contract  made  with  the  United  Fuel  Gas  and  the  Gulf  In¬ 
terstate  with  the  Plants,  Incorporated,  the  Producer,  the 
commencing  price  is  16  cents.  The  highest  priced  contract 
that  I  ran  across  was  with  the  Texas  Company,  the  pro¬ 
ducer,  and  United 
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Fuel  Gas  Company,  purchaser.  That  contract  starts  at 
20  cents  per  Mcf  with  2  mills  increase  per  year  for  twenty 
years. 

The  one  thing  that  is  becoming  prevalent  in  recent  con¬ 
tracts  is  an  incentive  clause  where  the  price  is  based  on 
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a  certain  volume  of  reserves  with  a  sharp  increase  for 
each  50-  or  100  billion  reserves. 

In  reviewing  the  Gulf  Coast  contracts,  it  can  be  readily 
seen  that  the  price  is  going  to  approach  24  cents  on  some 
of  the  major  contracts  if  the  fields  prove  out  as  the  pro¬ 
ducers  anticipate — that  is,  the  reserve  increases  as  much 
as  the  geologists  believe  that  it  will  increase  at  this  time. 

Q.  With  regard  to  Panhandle’s  own  field  sales,  sales 
where  Panhandle  makes  them  in  the  field  to  which  reference 
has  been  made  in  this  proceeding,  am  I  correct  in  under¬ 
standing  that  there  are  no  instances  where  Panhandle  sells 
gas  in  the  field  at  prices  below  the  prices  fixed  by  the  State 
Commission  of  Oklahoma  and  Kansas?  A.  Or  Texas? 

Q.  Or  Texas?  A.  That  is  correct. 

Q.  On  the  average,  those  prices  are  somewhat  lower 
than  some  of  the  prices  you  mentioned.  Can  you  explain 
very  briefly  why  that  is,  something  about  the  nature  of 
those  sales?  A.  Well,  they  are  all  short-term  sales  and 
they  have 
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been  made  so  that  Panhandle  could  go  out  and  contract 
for  gas  at  a  time  when  it  had  a  balanced  supply  for  the 
pipe  line.  Without  making  these  sales.  Panhandle  would 
have  found  itself  in  the  position  of  not  being  able  to  take 
on  several  desirable  contracts  which  it  has  been  able  to  con¬ 
tract  for  by  making  such  field  sales. 

Q.  Does  drainage  also  enter  into  this  picture?  A.  Oh, 
yes. 

Q.  And  that  is,  say,  if  you  didn’t  sell  it  would  be  drained 
out  from  under  you?  A.  If  it  vrere  not  sold,  the  stated 
allowable  would  be  cancelled  and  as  soon  as  that  stated 
allowable  were  cancelled,  you  would  have  a  suit  from  every 
royalty  owner  where  any  cancellation  occurred.  It’s  a  tight 
rope  that  you  have  to  walk  to  keep  your  demand  and  sup¬ 
ply  in  balance  and  by  creating  the  artificial  demand  by  the 
temporary  sale,  it’s  been  possible  to  go  out  and  contract  for 
an  additional  supply  at  a  price  which  I  would  say  could  be 
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estimated  conservatively  at  five  cents  less  per  Mcf  than  the 
company  would  pay  today  to  get  the  same  quantity  of  gas. 

Q.  In  other  words,  the  sales  in  the  field  constitute  a  kind 
of  method  to  balance  your  total  reserves  and  availability 
against  the  pipe  line  demands?  A.  You  might  refer  to  it 
as  a  cushion. 

Q.  For  your  allowables  reduction? 

(4759) 

A.  Yes,  sir. 

Q.  Are  those  the  reasons  among  others  \vhy  your  field 
prices,  being  short-term,  and  for  the  other  reasons  you 
mentioned,  are  usually  at  a  price  somewhat  lower  than  the 
average  in  the  field?  A.  Yes,  sir.  Of  course,  the  whole 
supply  and  demand  picture  has  reached  the  point  now  where 
when  a  pipe  line  gets  short  instead  of  being  able  to  go  out 
and  contract  for  more  acreage  like  it  always  has  been  able 
to  do  heretofore,  that  period  is  over  and  it  is  possible  now 
to  get  more  money  for  that  gas,  considerably,  than  it  was 
two  or  three  years  ago. 


(4772) 

A.  J.  Stutzman 

resumed  the  stand  and  was  examined  and  testified  further 
as  follows: 

•  *•••••••• 

(4773) 

By  Mr.  Littman : 

Q.  Mr.  Stutzman,  were  these  three  exhibits,  578,  579, 

(4774) 

and  580,  prepared  by  your  or  under  your  supervision  and 
direction?  A.  They  were. 

Q.  Refer,  please,  to  Exhibit  578,  and  explain  that  tabu¬ 
lation,  please.  A.  Exhibit  578  was  prepared  from  data  in 
the  recent  FPC  Staff  exhibits.  Column  1,  Wellhead  Costs 
were  based  on  the  FPC  Exhibit  551  and  relates  to  the  cost 


112 


4806 


of  service  for  wellhead.  These  figures  are  just  rearranged 
slightly  to  show  in  income  form  the  cost  of  service  repre¬ 
senting  operating  revenues  and  the  return  shown  as  net 
available  to  investors  and  the  expenses  in  between.  The 
same  figures  but  rearranged  in  other  words. 

The  second  column  sets  forth  the  tax  amount  on  the 
additional  depletion  allowance  which  is  passed  on  to  cus¬ 
tomers.  It  represents  52  per  cent  tax  benefit  on  additional 
depletion  of  $1,571,000  less  the  amount  of  $537,300  which 
is  included  in  the  cost  of  service  in  the  first  column.  That 
represents  $537,524  which  was  passed  on  to  the  customers 
through  taxes. 

Column  4  represents  that  proportion  of  product  extrac¬ 
tion  revenues  relating  to  Panhandle’s  own  production  of 
raw  gas  as  it  finds  its  way  in  to  the  product  extraction 
plants. 

The  last  column  shows  the  net  after  giving  effect 

(4775) 

to  these  benefits  that  were  passed  on  to  customers  through 
other  operations,  leaving  a  net  available  to  investors  of 
$907,544,  red,  equivalent  to  1.24  cents  per  Mcf  in  red. 

Q.  That  is  what  you  find  will  result  by  the  application 
of  the  method  proposed  by  the  Commission  staff  in  this 
proceeding  and  using  the  staff’s  basic  figures  as  offered  in 
the  exhibits  this  week?  A.  That  is  right,  and  indicated  in 
the  footnotes  at  the  bottom  of  the  sheet.  This  is  just,  in 
a  general  way,  what  the  company  gets.  There  may  be 
other  items  that  would  specifically  enter  into  this  that 
would  have  a  tendency  perhaps  to  increase  this  but  these 
are  the  two  important  items  that  have  an  effect  on  the  com¬ 
pany’s  own  production  of  gas  and  the  credits  that  are 
passed  on  to  customers  in  the  way  of  gasoline  revenues 
and  the  benefits  from  the  depletion  tax  credit. 

(4806) 

Edward  Falck 

was  recalled  as  a  witness  and,  having  been  previously  duly 
sworn,  was  examined  and  testified  further  as  follows: 
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Mr.  Littmaii :  Before  we  proceed  with  cross-examination, 
I  would  like  to  inquire  of  Mr.  Falck  whether  he  has  any 
corrections  to  make  in  his  testimony  or  exhibits,  now  hav¬ 
ing  had  a  chance  to  review  them. 

The  Witness:  Yes,  I  have  one  correction  to  make  in  the 
exhibit,  which  was  No.  542.  Is  that  the  number  of  the 
exhibit? 

Mr.  Littman :  Yes. 

The  Witness :  There  is  a  typographical  error  appearing 
in  Column  b  on  the  second  page  of  the  exhibit,  line  22.  The 
figure  that  appears  is  293,486,256.  The  correct  figure  is 
the  same  as  the  figure  at  line  14  in  the  same  column,  namely, 
293,302,390 

(4807) 

I  did  not  rely  on  this  figure  in  my  direct  testimony  and  the 
correction  of  the  typographical  error  will  have  no  effect  on 
mv  conclusions. 

Presiding  Examiner :  All  right.  You  may  proceed  with 
cross-examination. 

Mr.  Littman:  Does  that  complete  your  corrections? 

The  Witness :  That  completes  it. 

Cross-Examination 
By  Mr.  Russell : 

Q.  Mr.  Falck,  do  you  have  a  copy  of  Exhibit  542  before 
you?  A.  Yes,  sir. 

Q.  Now,  in  the  gas-purchased  portion  of  the  exhibit,  you 
would  consider  as  gas  purchased  gas  which  was  purchased 
from  an  indeyiendent  producer,  would  you  not?  A.  Yes. 

Q.  You  would  also  consider  as  gas  purchased  gas  that 
w’as  purchased  from  an  affiliate?  A.  W^ell,  I  would  not  if 
it  were  an  affiliate  of  the  character  of,  let  us  say.  Panhandle 
Eastern  and  Trunkline  Gas  Company,  or  of  the  character 
of  Colorado  Interstate  Gas  and  Canadian  River  Gas 
Company.  That  is,  where  there  was  either  common  owner¬ 
ship  or  where  one  company  owned  the  other,  I  tried  to 

eliminate  those  bv  a  consolidation. 
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Q.  Now,  how’  did  you  do  that,  Mr.  Falck? 

(4808) 

A.  Well,  I  can  explain  the  method  most  easily  by  reference 
to  a  particular  example.  Take  the  case  of  Colorado  Inter¬ 
state  Gas  Company  for  the  year  1942.  That  showed  that 
there  was  gas  produced  by  Canadian  River  Gas  Company  of 
53,707,726  mcf,  and  gas  was  purchased  by  Colorado  Inter¬ 
state  Gas  Company  in  the  amount  of  53,669,605  mcf.  But 
gas  had  been  purchased  by  Colorado  Interstate  Gas  Com¬ 
pany  from  the  Canadian  River  Gas  Company  in  the  same 
amount,  that  is,  53,669,605  mcf.  So  for  the  consolidated 
total,  I  subtracted  that  figure  from  the  earlier  figure  and 
got  zero  as  gas  purchased,  and  the  first  figure  I  mentioned 
as  the  gas  produced,  in  the  consolidated  total.  I  can  give 
you  another  illustration,  if  that  will  be  desirable.  Would 
you  like  another  illustration? 

Q.  Yes.  A.  Well,  take  Natural  Gas  Pipe  Line  Company 
of  America  for  the  year  1951.  There  I  had  the  Natural 
Gas  Pipe  Line  Company  of  American — a  production  figure 
of  100,631,164  mcf.  But  I  also  had  purchases  of  Natural 
Gas  Pipe  Line  Company  of  America  of  101,842,657  mcf. 
Included  in  those  purchases  were  some  rather  minor  pur¬ 
chases  from  Texas-Illinois  Gas  Pipe  Line  Company — not 
included,  but  in  addition  to  those  purchases  there  were  some 
purchases  of  Texas-Illinois  Natural  Gas  Pipe  Line  Com¬ 
pany,  amounting  to  7,690,645. 

Presiding  Examiner:  What — mcf? 

The  Witness :  Mcf.  I  will  have  to  check  that  figure  before 

(4809) 

I  can  make  a  statement  on  it  because  apparently  I  have 
added  that  figure  and  gotten  a  total  of  108,203,101  mcf.  I 
would  like  to  have  an  opportunity  of  checking  that  particu¬ 
lar  year. 

In  the  ordinary  case,  I  have  subtracted  from  the  gas 
purchased,  the  purchases  from  an  affiliated  company  in 
order  to  get  the  gas  purchased.  In  a  few  cases,  I  have  had 
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to  add  to  the  production  figure  the  amount  produced  by  an 
aflBliated  company. 

Bv  Mr.  Russell: 

* 

Q.  Ill  how  many  places  did  that  occur,  Mr.  Falck?  A. 
Well,  it  occurred  in  the  case  of  Colorado  Interstate  Gas 
Company  and  Canadian  River  Gas,  Natural  Gas  Pipe  Line 
Company  and  Texoma  Natural  Gas  Company,  and  Pan¬ 
handle  Eastern  Pipe  Line  Company  and  Trunkline  Gas 
Company.  I  think  only  those  three  cases. 

Mr.  Littman:  Pardon  me — isn’t  it  also  true  that  vou 
treated  Texas-Illinois  Natural  Gas  Pipe  Line  Company  as 
an  affiliate  of  Natural  Gas  Pipe  Line  in  the  same  manner, 
as  shown  by  your  footnote  No.  2  in  the  last  page  of  your 
exhibit  ? 

The  Witness:  That  is  correct.  They  only  appear  in  the 
last  year  of  my  exhibit  because  they  were  not  in  openition 
prior  to  1951. 

Bv  Mr.  Russell: 

Q.  As  far  as  production  is  concerned,  there  are  only  two, 
Canadian  and  Texoma,  isn’t  that  correct?  A.  That  would 
be  correct,  yes,  sir. 

(4810) 

Q.  Now,  how  about  gas  procured  from  a  subsidiary 
where  two  companies  are  under  common  control?  How  did 
you  treat  that  ?  A.  The  only  adjustments  I  made  were  the 
companies  that  I  mentioned.  I  didn’t  make  any  other  ad¬ 
justments.  If  there  are  any  other  companies  in  which 
there  is  common  ownership,  I  made  no  adjustment  for 
them.  I  might  say  also,  in  order  to  clarify  that  point,  that 
I  don’t  think,  up  to  recently  at  least,  the  Federal  Power 
Commission  has  treated  such  companies  in  the  same  utility 
cost  formula  so  far  as  their  reserves  are  concerned,  but  in¬ 
stead  has  allowed  the  purchase  price  to  be  entered  as  a 
cost  by  the  pipe  line  company. 

Q.  Do  you  know  of  any  situations  where  the  Commis¬ 
sion  has  done  that? 
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Mr.  Littinaii :  I  didn’t  get  that  last  question. 

(The  reporter  read  the  pending  question.) 

The  Witness:  Well,  I  know  a  situation  where  there  is 
common  ownership — that  is  the  United  Gas  Pipe  Line  Com- 
])any.  But  I  don’t  keep  up  to  date  from  day  to  day  with 
what  the  Commission’s  staff  is  doing  in  that  pending  rate 
case,  if  there  is  a  pending  rate  case.  I  believe  that  there  is. 

By  Mr.  Russell: 

Q.  Well,  you  made  a  statement  that  the  Commission  has 
not  treated  the  gas  purchased  from  subsidiaries,  and  I 
was  wondering  if  you  had  in  mind  any  specific  cases  where 
the  Commission  itself  has  done  that. 

(4811) 

A.  Well,  I  would  have  to  make  an  answer  to  that  question 
subject  to  check,  and  I  would  say  that  cases  I  would  look 
into  would  be  the  Southern  Natural  Company,  City  Service 
Company  and  El  Paso.  But  I  would  have  to  verify  a 
statement  before  I  could  make  it  as  a  statement  that  I 
would  adopt. 

Q.  In  other  words,  at  this  time  you  don’t  know  what  the 
Commission  has  done  with  respect  to  gas  purchased  from 
subsidiaries. 

^Fr.  Littman:  I  object  to  that.  That  is  arguing  with  the 
witness.  The  witness  has  stated  exactly  what  he  has  done. 
The  Witness:  Well,  the  question  of  common  ownership  is 
a  question  of  arbitrary  definition  to  some  extent.  El  Paso, 
for  example,  I  don’t  think  owns  100  per  cent  of  Western 
Natural.  It  may  only  own  37  per  cent  or  something  like 
that.  And  I  don’t  know  what  you  have  in  mind  -when  you 
talk  al>out  common  ownership,  whether  it  is  10  per  cent  or 
r>0  per  cent  or  100  per  cent. 

Bv  Mr.  Russell: 

Q.  Let’s  take  United  Gas  Pipe  Line  Company  and  Union 
Producing  Company.  Do  you  know  to  what  extent  they  are 
controlled  by  United  Corporation?  A.  I  think  they  are 
both  wholly  owned  by  United  Corporation — not  United  Cor¬ 
poration — U'nited  Gas  Corporation. 
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Q.  United  Gas  Corporation — ^you  are  correct.  Now,  do 
you  know  how  the  Commission  in  the  past  rate  cases  treated 
the  gas  that  United  Gas  Pipe  Line  purchased  from  Union 
Producing 

(4812) 

Company?  A.  I  feel  very  sure  that  the  Union  Producing 
Company  was  not  given  a  rate  base  and  a  6  percent  return, 
or  something  like  that,  on  the  rate  base  in  order  to  deter¬ 
mine  what  the  equitable  price  for  that  bargain  was. 

Q.  You  don’t  know,  though,  do  you?  A.  No,  I  do  not 
know. 

Q.  Now,  you  would  also  consider  as  gas  purchased,  gas 
purchased  from  other  pipe  lines  companies,  is  that  correct — 
that  is,  one  pipe  line  purchasing  from  another.  A.  Yes, 
that  -would  be  gas  purchased.  In  the  two  cases  of  the  Ap¬ 
palachian,  where  gas  was  purchased  at  the  end  of  a  pipe 
line  rather  than  the  field,  I  wouldn’t  regard  that  as  having 
any  bearing  on  this  analysis.  I  only  put  them  in  for  the 
sake  of  completeness  of  the  exhibit.  But  I  did  not  rely  on 
the  figures  for  Hope  Natural  Gas  Company  nor  United 
Fuel  Gas  Company,  and  I  think  I  said  in  my  direct  testi¬ 
mony  that  they  were  irrelevant  to  the  point  that  I  was 
trying  to  develop. 

Q.  Well,  what  figures  did  you  rely  on  in  developing  your 
percentages?  A.  The  only  figures  that  I  relied  upon  were 
the  totals  for  Group  1  and  Group  2  sho-wn  on  lines  14  and 
22  in  the  exhibit.  Then,  of  course,  in  the  constituent  ele¬ 
ments — 

Q.  They  are  made  up  of  the  other  figures,  are  they  not? 
A.  Yes.  But  I  am  saying  the  ones  I  did  not  rely  on, 

(4813) 

that  I  considered  completely  irrelevant  to  this  testimony, 
are  lines  24  and  25,  which  were  included  only  because  I 
thought  someone  here  might  be  interested  in  those  figures. 
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and  I  thought  I  might  as  well  prepare  them  at  the  outset 
rather  than  be  requested  to  prepare  them  later. 

Mr.  Littman:  Lines  24  and  25  are  the  Hope  Natural 
Gas  Company  and  United  Fuel  Gas  Company,  are  they  not 
— just  to  identify  them. 

By  Mr.  Russell: 

Q.  Mr.  Falck,  let’s  assume  that  A  produced  100  mef  and 
A  sells  that  gas  to  B.  That  would  be  100  mef  produced, 
100  mef  purchased,  is  that  correct?  Af  Yes. 

Q.  Now,  B  sells  to  C.  That  is  200  mef  purchased,  is 
that  correct?  A.  That  is  correct,  unless  the  B  were  elimi¬ 
nated  through  a  consolidation. 

Q.  And  C  sells  to  D — that  is  300  mef  purchased,  isn’t 
that  correct?  A.  That  is  correct. 

Q.  And  it  could  go  on  ad  infinitum,  isn’t  that  correct?  A. 
That  is  correct. 

Q.  And  your  100  mef  of  gas  produced  could  become  any 
number  of  hundreds  of  mef  of  gas  purchased,  isn’t  that 
correct?  A.  That  is  true.  But  that  form  of  arithmetic 
■would  not 
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alter  the  fact  that  none  of  the  companies  on  lines  16  to  20 
inclusive,  namely,  the  Michigan-Wisconsin  Pipe  Line  Com¬ 
pany,  Tennessee  Gas  Transmission  Company,  Texas-East¬ 
ern  Transmission  Corporation,  Texas  Gas  Transmission 
Corporation,  and  Trans-Continental  Gas  Pipe  Line  Cor- 
I)oration  produce  any  gas  at  all,  so  that  it  wouldn’t  make 
any  difference  how  often  you  compounded  the  purchases. 
The  numerator  of  the  fraction  would  be  zero  if  the  fraction 
were  the  production  of  the  company  divided  by  the  total 
gas  purchased. 

Q.  That  wasn’t  my  question,  Mr.  Falck.  A.  I  thought 
I  might  clarify  the  significance  of  the  question. 
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Q.  Well,  just  answer  the  question  and  then  you  can 
clarifv  it  later. 

Mr.  Littman:  Well,  just  a  moment,  if  Your  Honor  please. 

Presiding:  Examiner :  He  has  already  done  it.  Go  ahead. 

Mr.  Russell:  What’s  that,  Mr.  Examiner?  I  don’t  un¬ 
derstand. 

Presiding  Examiner :  I  say  there  is  no  use  for  him  to  go 
into  it;  he  has  alreadv  answered.  The  answer  is  on  the 
record.  He  said  he  answered  and  you  said  he  answered 
more  than  you  wanted  him  to  answer. 

Mr.  Russell :  No,  he  did  not  answer  my  question.  I  asked 
him  if  the  100  mcf  could  not  become  any  number  of  mcf  as  it 
was  sold  by  one  company  to  another. 

(4815) 

Presiding  Examiner :  I  thought  you  answered  that,  Mr. 
Falck. 

The  Witness:  Yes,  Mr.  Examiner,  I  did. 

Presiding  Examiner:  I  thought  he  did. 

Mr.  Russell:  I  misunderstood  his  answer. 

By  Mr.  Russell: 

Q.  And  that  is  the  way  that  you  have  prepared  this  ex¬ 
hibit,  isn’t  that  correct,  Mr.  Falck?  That  is,  you  take  gas 
■  produced,  regardless  of  the  number  of  times  it  was  sold — 
each  time  it  was  sold  it  constituted  a  new  purchase  on  be¬ 
half  of  someone,  isn’t  that  correct?  A.  I  produced  the  ex¬ 
hibit  by  taking  the  figures  of  gas  purchased  as  reported  by 
the  companies  to  the  Federal  Power  Commission  and  figures 
as  to  gas  produced  as  reported  by  the  companies  to  the  Fed¬ 
eral  Power  Commission,  which  figures  in  turn  are  reported 
to  the  public  by  the  Federal  Power  Commission  in  the  form 
of  a  publication.  Then  I  just  took  those  figures.  I  might 
say  that  the  total  volume  of  pipe  line  gas  that  is  purchased 
by  one  pipe  line  from  another  pipe  line  is,  in  my  opinion, 
a  very  small  item — with  the  exception  of  the  two  Ap- 
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palachiaii  companies  which  are  in  the  nature  of  lar^e  dis¬ 
tribution  or  intejyrated  distribution  transmission  companies 
and  not  pipe  line  companies  in  the  sense  that  Panhandle 
Eastern  Pipe  Line  Company  is  a  pipe  line  company.  I 
nu*?ht  add  that  I  don’t  know  of  any  purchases  from  another 
pipe  line  company  that  were  made  by  Panhandle  Eastern 
Pipe  Line  Company,  except  in  the  field. 

(4816) 

Q.  You  have  a  trunkline  in  there,  haven’t  you?  A.  Well, 
that  is  a  94  percent  owned  subsidiary  or  something  like 
that. 

Q.  All  right,  let’s  take  the  trunkline.  A.  I  eliminated 
that,  as  I  testified  earlier. 

Q.  Let’s  take  United  Gas  Pipe  Line.  Do  you  know  how 
much  gas  United  Gas  Pipe  Line  sells  to  Texas  Eastern? 
A.  A  very  considerable  quantity. 

Q.  Do  you  know  how  much  was  sold  in  1951 — the  volume? 
A.  I  don’t  have  that  figure  in  mind.  I  think  the  real  point, 
Mr.  Examiner,  if  I  could  be  permitted  to  make  a  point  with 
regard  to  this  line  of  cross-examination,  is  that  Texas 
Eastern  always  had  open  to  it  the  alternative  of  acquiring 
reserves  in  the  southwest,  and  it  was  that  alteniative  that 
thev  did  not  embrace.  Instead  thev  bought  from  a  source 
other  than  their  o\\ti  reserves,  other  than  producing  from 
their  own  reserves.  That  is  the  point  of  this  whole  testi¬ 
mony.  And  it  would  be  immaterial  whether  Texas  Eastern 
in  refusing  the  alternative  of  production  purchased  from 
United  Gas  Pipe  Line  Company  or  from  a  small  independ¬ 
ent  producer  or  a  large  group  of  independent  producers. 

Q.  Mr.  Falck,  I  am  asking  you — do  you  know  how  much 
gas  Texas  Eastern  purchased  from  United  Gas  Pipe  Line 
in  1951?  A.  No. 

Q.  You  did  say  it  is  a  considerable  sum.  A.  I  believe  so. 


121 


4817 


(4817) 

Q.  Now,  United,  in  turn,  purchased  that  jj:as  from  some¬ 
one  else,  didn’t  it,  before  it  sold  to  Texas  Eastern.  A. 
United  Gas  Pipe  Line  purchased  it  from  someone  else,  that 
is  rig:ht. 

Q.  Now,  the  purchase  of  the  gas  by  United  from  the  some¬ 
one  else  would  be  one  purchase,  wouldn’t  it?  A.  That  is 
true.  But  as  long  as  those  relationships  have  not  changed, 
to  the  extent  that  there  was  double  counting  in  1951,  there 
was  double  counting  in  1950  and  1949.  So  when  you  are 
making  a  comparison  to  determine  the  trend,  that  partic¬ 
ular  form  of  double  counting  would  tend  to  eliminate  it¬ 
self. 

Q.  Now,  when  Texas  Eastern  resold  that  gas,  that  vrould 
be  a  second  purchase,  wouldn’t  it,  and  it  would  enter  into 
your  purchase  figures.  A.  Well,  I  have  only  got  one  figure 
on  the  amount  purchased  by  Texas  Eastern  and  that  is  the 
amount  that  they  bought. 

Q.  Does  Texas  Eastern  sell  to  any  other  companies  listed 
on  your  exhibit?  A.  They  may  have  some  interchange  ar¬ 
rangements  with  Trans-Continental.  At  one  time  they  had 
an  interchange  arrangement  during  a  gas  shortage  with 
some  companies  that  were  in  the  Panhandle  Eastern  Serv¬ 
ice  area. 

Q.  Do  they  sell  to  Texas  Gas?  A.  I  don’t  know  whether 
that  is  a  sale  or  whether  they  haul.  I  have  forgotten 
whether  they  haul  gas  over  a  portion 

(4818) 

of  that  pipeline  for  Texas  Gas  or  whether  they  sell  for 
them,  or  whether  they  are  a  contract  carrier.  I  have  forgot¬ 
ten  the  details  of  that  agreement. 

Presiding  Examiner :  That  is  the  carriage  up  to  Middle- 
town,  Ohio. 

The  Witness:  I  think  that  is  the  one  that  counsel  is  re- 
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ferring  to.  Texas  Gas  isn’t  a  client  of  mine,  so  I  don’t 
keep  up  to  date  with  those  things. 

(4819) 

Q.  How  about  the  sale  of  gas  by  United  to  Mississippi 
River  Fuel  Corporation,  Mr.  Falck?  A.  I  know  they  have 
a  very  considerable  volume  of  gas  that  is  delivered  by 
United  to  Mississippi  River  Fuel. 

Q.  Do  you  know  what  volume  that  was  in  any  of  the 
years  that  you  have  used  in  making  your  comparison?  A. 
It  would  be  a  simple  matter  to  check,  but  I  don’t  have  that 
figure  here.  I  can  supply  it  if  you  want. 

Q.  So  United  would  purchase  the  gas,  Mississippi  would 
f)urchase  the  gas,  is  that  correct,  whatever  the  volume  is? 
That  would  be  a  purchase  from  the  pipeline  company? 
A.  United  Gas  is  Mississippi  River  Fuel’s  sole  supplier. 
That  would  be  true.  But,  again,  Mississippi  River  Fuel  had 
the  alternative  in  Louisiana  where  its  line  originates  to 
acquire  gas  reserves  and  develop  its  own  production,  if  that 
alternative  had  been  an  attractive  one. 

And  I  think  the  recent  rate  increases  that  have  been 
charged  both  Texas  Eastern  and  Mississippi  River  Fuel 
by  United  Spectacularly  confirm  the  point  that  those  pipe¬ 
lines  are  perhaps  not  as  well  off  as  they  would  have  been 
if  they  had  been  encouraged  to  develop  reserves  of  their 
own. 

Q.  How  about  United’s  purchases  from  other  pipeline 
companies,  ^Ir.  Falck?  MTiat  volume  did  they  purchase 
from  other  pipelines?  A.  Well,  I  don’t  know  that  they 
buy  from  any  other 


(4820) 

pipelines,  unless  you  consider  Union  Gas  a  pipeline.  I  con¬ 
sider  Union  Gas  a  production  company. 

Q.  You  made  no  check  to  ascertain  whether  or  not  United 
did  purchase  from  other  pipeline  companies,  is  that  right? 
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A.  No,  all  I  know  is  the  figures  of  the  amount  of  gas  that 
is  produced  by  United  and  purchased  by  United  as  shown 
in  the  Federal  Power  Commission  reports  to  which  I  re¬ 
ferred  to  earlier. 

Q.  You  don’t  show  any  produced  gas  for  United  Gas 
Pipeline,  do  you?  A.  I  don’t  believe  I  do.  In  that  case, 
the  figure  is  zero. 

Q.  In  making  up  the  exhibit  and  checking  the  annual 
reports,  which  I  believe  you  said  went  into  the  basis  you 
used  for  the  preparation  of  the  exhibit,  you  didn’t  make 
a  check  to  determine  from  whom  United  purchased  gas,  is 
that  correct?  A.  No,  I  did  not. 

Q.  So  to  the  extent  that  United  purchased  gas  from 
Other  pipeline  companies,  there  would  be  a  duplication  in 
your  figures,  isn’t  that  correct? 

Mr.  Liftman:  By  the  way,  you  say  there  would  be  a 
duplication  in  his  figures.  Aren’t  you  talking  only  about 
the  total  shoAvn  for  Group  I  in  line  14  and  the  total  shown 
for  Group  2  in  line  21,  rather  than  for  the  individual  com¬ 
panies  ? 

Mr.  Russell:  I  am  talking  about  the  purchase  column, 

(4821) 

wherever  it  appears,  Mr.  littman. 

Mr.  Littman:  For  individual  companies,  as  well  as  the 
total. 

Mr.  Russell:  Yes. 

The  Witness:  I  can’t  agree  that  the  Federal  Power  Com¬ 
mission  has  put  out  misleading  reports,  and  I  think  if  the 
Federal  Power  Commission  puts  out  a  report  and  says  a 
company  purchased  so  much  gas,  as  far  as  I  am  concerned. 
I  am  willing  to  accept  it. 

By  Mr.  Russell : 

Q.  The  Federal  Power  Commission  hasn’t  prepared  an 
exhibit  such  as  this,  has  it?  A.  Not  the  Commission  itself. 
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but  the  Commissioners  of  the  Federal  Power  Commission 
have  put  out  exhibits  of  this  type.  They  appear  in  the  re¬ 
ports  of  Commissioner  Nelson  Lee  Smith  and  Commis¬ 
sioner  Harrin^on  Wimberly  in  the  Natural  Gas  Investiga¬ 
tion,  Docket  Number  G-580. 

Q.  Of  course,  Commissioners  Smith  and  Wimberljr 
aren’t  being  cross  examined,  Mr.  Falck.  You  are  the  one 
who  prepared  this  exhibit.  I  am  not  talking  about  Com¬ 
missioners  Wimberly  and  Smith.  A.  I  thought  you  were 
asking  me  whether  the  Commissioners  had  put  out  reports. 

Q.  I  said  Commission.  A.  The  Commission  has  put  out 
a  report  which  includes  all 

(4822) 

tlie  figures  except  tlie  totals  that  are  in  my  exhibits,  and 
with  the  exception  also  of  the  ratio  of  the  percent  produced. 

Q.  That  report  is  nothing  more  than  a  statistical  com¬ 
pilation  and  is  not  made  into  comparisons  such  as  you  have 
made  here,  is  that  correct? 

Mr.  Littman:  I  object  to  that.  The  report  speaks  for 
itself.  I  think  we  are  getting  around  now  to  where  we  are 
simply  arguing  with  the  witness. 

Presiding  Examiner:  He  can  answer  it. 

The  Witness:  May  I  have  the  question  again,  please? 

(Question  read  by  reporter.) 

The  W'itnesss :  That  is  correct. 

Bv  Mr.  Bussell: 

•r 

Q.  Now  with  respect  to  Colorado  Interstate  Gas  Com¬ 
pany,  do  you  know  whether  or  not  Colorado  Intertsate  Gas 
Company  sells  gas  to  Natural  Gas  Pipeline  Company  of 
American?  A.  I  believe  they  do,  but  I  don’t  know  the 
quantity. 

Q.  You  didn’t  check  to  determine  the  volumes  for  any 
of  the  particular  years,  is  that  correct?  A.  No,  I  did  not. 

Again  I  might  say  that  the  relationships  between  Colo- 
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rado  Interstate  and  the  other  company  has  been  going  on 
for  quite  a  long  time,  so  that  I  don’t  think  the  comparison 
which  is  the  basis  of  my  conclusion,  comparing  the  situation 
in  a  recent  year  wdth  a  situation  obtaining  in  an  earlier  year 
would  be 

(4823) 

greatly  affected  by  the  fact  that  there  are  a  few  cases  where 
one  pipeline  company  purchases  gas  from  another  pipeline 
company. 

Q.  But  you  have  made  no  study  to  determine  the  extent 
of  the  duplication  that  is  in  your  purchased  gas  figures,  is 
that  correct?  A.  Nor  the  changes  in  the  extent  of  such 
duplication  that  may  have  taken  place  over  the  years, 
if  any. 

If  I  haven’t  made  my  point  perfectly  clear  about  the 
changes  in  the  extent  of  possible  duplication,  I  would  be 
glad  to  add  to  it,  if  you  wish. 

Q.  Are  we  to  disregard  the  figures  that  you  have  put 
in  this  exhibit  wuth  respect  to  Hope  Natural  Gas  Company 
and  United  Fuel  Gas  Company?  A.  Those  fiures  have 
'nothing  to  do  and  are  not  related  as  foundation  or  back¬ 
ground  material  or  anything  else  to  my  testimony. 

Q.  Let  me  get  perfectly  clear:  Are  they  to  be  disre¬ 
garded  or  not?  A.  Yes.  What  you  may  wish  to  consider, 
of  course,  is  for  you  to  decide,  but  it  would  be  my  recom¬ 
mendation  that  they  should  be  disregarded  because  they 
are  not  pertinent  to  my  testimony  and  I  made  no  reference 
to  them  in  my  testimony  except  to  explain  that  they  were 
irrelevant. 

Q.  They  are  in  the  exhibit,  Mr.  Falck.  A.  They  are  in 
'  the  exhibit,  as  I  said,  only  because  I 

(4824) 

felt  that  it  was  fair  to  everybody  concerned  to  put  in  all 
of  the  large  companies,  and  if  I  put  in  all  of  the  large  com- 
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panics  except  those  two,  I  thought  there  would  be  question 
as  to  concealment.  I  didn’t  want  to  conceal  any  infornoia- 
tion  that  anybody  might  think  is  relevant,  but  I  don’t 
think  it  is  relevant.  So  I  didn’t  rely  on  those  particular 
companies. 

Q.  In  the  preparation  of  this  exhibit,  Mr.  Falck,  did  you 
give  any  consideration  to  the  relation  of  the  market  of  each 
one  of  these  companies  in  1952  to  1942?  A.  Yes,  I  ob¬ 
served  that  they  were  tremendously  greater  than  in  the 
earlier  period. 

Q.  Mr.  Falck,  do  you  know  what  portion  of  the  gas 
Lone  Star  purchased  from  Lone  Star  Production  Company? 
A.  No,  I  do  not. 

Q.  Are  you  aware  of  the  fact  that  Lone  Star  Gas  and 
Lone  Star  Production  Company  are  affiliates?  A.  If  you 
say  they  are,  I  will  accept  it.  I  don’t  know  of  my  own 
knowledge.  I  haven’t  checked  it. 

Q.  When  you  were  examining  the  annual  reports,  you 
made  no  checks  to  determine  whether  they  were?  A.  No, 
I  didn’t  because  if  some  companies  arrange  to  have  their 
production  handled  by  another  company  so  as  to  escape 
the  cost  formula  type  of  regulation  over  their  production 
of  the  Federal  Power  Commission,  that  was  one  of  the 
things  that  I  was  trying  to  illuminate,  and  it  would  have 
been  pointless  of 

(4825) 

me  to  combine  a  separate  production  company  with  a  pipe¬ 
line  company  when  what  I  was  showing  was  divorcement 
was  being  impelled  by  this  whole  application  of  the  cost 
formula  type  of  regulation,  divorcement  of  production  com¬ 
panies  from  pipeline  companies. 

Q.  Mr.  Falck,  I  thought  you  said  you  didn’t  know  how  the 
Commission  treated  the  production  of  an  affiliate  or  a 
subsidiary.  A.  I  do  know  how  they  treat  the  reserves  of 
a  pipeline  company. 
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Q.  How  did  they  treat  Texoma  Natural  Gas  Company  and 
Natural  Gas  Pipeline  of  America?  A.  I  can’t  answer  that 
question. 

Q.  You  don’t  know’?  A.  I  don’t  know. 

Q.  Would  the  same  be  true  w’itb  respect  to  Canadian 
River  and  Colorado  Interstate?  You  wouldn’t  know?  A. 
No,  I  would  not. 

I  do  know’  that  the  Commission  has  announced  many  times 
to  Congress  and  elsew’here  that  it  accepts  the  results  of 
an  arms-length  bargain  so  far  as  the  gas  that  is  costed 
into  a  pipeline  at  the  point  where  the  pipeline  acquires  it 
by  purchase. 

Q.  ^^^lat  w’ould  be  your  definition  of  ‘‘arms  length”? 
A.  Well,  I  don’t  know’  w’hether  that  is  a  legal  question 
or  not.  I  w’ould  say  an  arms-length  bargain  was  a  bargain 
arrived  at  competitively  w’here  there  were  no  influences 
on  either 

(4826) 

side  w’hich  w’ould  make  the  bargain  anything  other  than 
the  result  that  competitive  conditions  would  bring  about 
in  an  open  market  or  a  free  market. 

Nevertheless,  w’here  there  are  affiliations — and  I  think 
that  has  been  true  in  some  of  the  companies  that  you  have 
mentioned — they  have  decided  to  accept  the  competitive 
price  in  the  area,  rather  than  collusively  to  arrange,  if  you 
please,  a  lower  or  a  higher  price. 

Q.  Do  you  know  w’hether  or  not  those  prices  have  been 
fixed  by  the  Federal  Power  Commission  in  connection 
with  the  rate  proceedings  involving  the  pipeline  company 
W’here  there  is  an  affiliated  supply?  A.  I  am  sure  the 
Federal  Power  Connnission  looks  into  the  matter  very 
carefully  as  it  always  does  in  such  matters,  but  what  the 
results  of  its  investigations  have  been,  I  don’t  know.  I 
haven’t  been  in  those  cases. 

Q.  Do  you  know  w’hether  or  not  Interstate  Natural  Gas 
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Company  buys  any  gas  from  an  affiliate,  Mr.  Falck?  A. 
I  think  they  are  tied  in  with  Colorado  Interstate,  but  I — 

Q.  Interstate  Natural  Gas  Company?  A.  I  am  not 
familiar  with  whether  or  not  they  do.  I  think  Interstate 
Natural  Gas  Company  may  be  tied  in  with  Hope  Producing 
Company. 

Q.  Do  you  know  whether  or  not  Cities  Service  Gas 
Company 

(4827) 

buys  any  gas  from  an  affiliate?  A.  Yes,  they  do. 

Q.  What  is  the  name  of  the  affiliate?  A.  Cities  Service 
Oil  Company. 

Q.  Do  you  know  what  volume  they  buy  from  Cities 
Service  Oil  Company?  A.  I  think  they  buy  the  amount 
that  is  listed  as  produced. 

Q.  Do  you  know  whether  or  not  that  is  a  fact,  Mr. 
Falck?  A.  Well,  I  can  just  say  that  I  think  that  is  a  fact, 
subject  to  check. 

Q.  But  you  made  no  check  prior  to  the  time  you  prepared 
the  exhibit?  A.  Well,  I  did  check  the  SEC  and  Moody’s 
Manual  to  find  out  what  was  going  on  in  the  Cities  Service 
corporate  situation,  and  I  have  some  information  on  that, 
if  you  would  like  me  to  read  it,  but  I  don’t  think  it  is 
very  illuminating. 

But,  as  I  understand  it,  the  Cities  Service  Company  has 
been  asked  to  divest  itself  of  its  gas  holdings  and  is  in  the 
process  of  complying  with  the  SEC  order. 

Q.  I  am  just  interested  in  the  figures,  Mr.  Falck,  and  how 
you  treated  it  in  your  exhibit.  I  understood  your  testimony 
in  the  beginning  to  be  that  when  the  companies  were  under 
common  control  you  attempted  to  eliminate  that  as  a  pur¬ 
chase  and  considered  it  gas  produced,  isn’t  that  correct? 
A.  I  didn’t  say  where  they  are  under  common  control.  I 
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(4828) 

said  where  one  owned  practically  all  of  the  stock,  where 
one  was  a  corporate  subsidiary  of  the  other  company,  and 
I  mentioned  the  three  cases  where  I  made  such  adjustments. 

But  the  maze  of  corporate  entanglements  as  to  partial 
ownership  or  partial  common  ownership  would  lead  you 
into  quite  a  research. 

For  example,  quoting  testimony  of  Mr.  Olds,  on  May 
24th,  1949,  he  brought  out  that  Cities  Service  G-as  Company 
had  transferred  to  Cities  Service  Oil  Company,  also  a 
wholly  owned  subsidiary  of  Empire  Gas  and  Fuel  Com¬ 
pany,  some  acreage  down  in  Texas  County,  Oklahoma,  and 
in  Stevens  County,  Kansas,  and  there  have  been  transfers 
of  acreage  in  Kansas  and  Oklahoma  to  the  American  Gas 
Production  Company,  which  is  a  new  West  Virginia  Cor¬ 
poration  and  a  'wholly  owned  subsidiary,  and  so  forth,  and 
so  on. 

It  would  be  a  fruitless  and  a  complicated  investigation, 
I  think,  to  catch  up  with  these  corporate  changes  that  are 
taking  place,  and  so  again  I  have  just  accepted  the  figures 
of  gas  produced  and  gas  purchased  as  published  by  the 
Federal  Power  Commission  as  being  authentic. 

Q.  Do  you  know  whether  or  not  Arkansas  Louisiana  Gas 
Company  has  a  producing  aflBliate?  A.  As  of  August 
1952 — and  I  haven’t  checked  it  since  then — Arkansas 
Natural  Gas  Company  had  two  wholly  owned  subsidiaries, 
one  the  Arkansas  Louisiana  Gas  Company,  which  was  an 

(4829) 

integrated  natural  gas  production  and  pipeline  company, 
and  the  other  being  the  Arkansas  Fuel  Oil  Company,  which 
is  primarily  an  oil  company  which  also  processes  Arkansas 
Louisiana  Natural  Gas. 

Arkansas  Natural  Gas  Company,  in  turn,  was  a  subsidi¬ 
ary  of  Cities  Service  Company,  which  latter  company  o-wned 
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24.3  percent  of  the  Class  A  stock  and  74.9  percent  of  the 
common  stock  of  Arkansas  Natural  Gas  Company. 

Arkansas  Natural  Gas  Company  had  submitted  a  plan 
of  reorganization,  in  which  Cities  Service  Company  had 
joined,  to  the  SEC.  The  plan  provided  among  other  things 
that  Arkansas  Louisiana  would  transfer  one-half  trillion 
cubic  feet  of  gas  reserves  to  Arkansas  Fuel  Oil  Company 
in  exchange  for  the  gasoline  plants  of  Arkansas  Fuel  Oil. 
Upon  completion  of  the  reorganization,  Arkansas  Louisiana 
and  Arkansas  Fuel  Oil  would  be  independent  companies. 

The  above  is  taken  from  the  plan  of  the  reorganization 
submitted  by  Arkansas  Natural  Gas  Company  to  the  SEC 
in  December  of  1951. 

I  have  taken  so  much  time  to  show  how  complicated  these 
matters  are.  It  would  be  rather  painful  a  task  of  allocating 
the  gas  here  among  companies  that  have  some  percentage 
of  common  ownership  which  might  range  from  one  percent 
of  the  common  stock  to  95  percent. 

Q.  Seventy-four  percent  would  be  a  considerable  percent 

(4830) 

of  the  common  stock,  would  it  not?  A.  Well,  I  would  like 
to  own  74  percent. 

Presiding  Examiner:  Maybe  we  had  better  take  our 
mid-morning  recess  now. 

We  will  take  a  10-minute  recess. 

(Whereupon,  at  11:40  a.m.,  a  recess  was  taken  until 
11:50  a.m.) 

Presiding  Examiner:  The  hearing  is  reconvened. 

By  Mr.  Russell: 

Q.  Mr.  Falck,  referring  to  the  Lone  Star  Gas  Company, 
line  7  of  Exhibit  542,  page  2,  you  show  Lone  Star  producing 
in  1942  6,938,638  mcf.  For  the  year  1951,  you  show  no 
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production  for  Lone  Star  Gas  Company.  Why  is  that? 
A.  Because  no  production  was  shown  on  the  Federal  Power 
Commission  report  for  1951,  from  which  this  compilation 
was  made. 

Q.  Do  you  know  w’hether  or  not  Lone  Star  has  a  produc¬ 
tion  company  affiliate?  A.  I  thought  we  went  over  that 
ground  before  the  recess. 

Q.  No,  I  don’t  think  we  covered  Lone  Star.  A.  Well, 
I  believe  there  is  a  production  company  that  is  affiliated 
with  Lone  Star. 

Q.  It  is  a  wholly  owned  subsidiary,  is  it  not?  A.  I  will 
accept  that  subject  to  check. 

Q.  Do  you  know  whether  or  not  that  subsidiary  was 
formed 

(4831) 

after  1942?  A.  I  don’t  have  any  information  on  the  date 
w’hen  it  was  formed. 

Q.  Do  you  know  whether  or  not  the  reserves  of  Lone 
Star  Gas  Company  were  transferred  to  the  Lone  Star 
Production  Company  when  the  subsidiary  was  formed? 
A.  I  don’t  have  with  me  any  information  on  the  company, 
other  than  what  is  contained  in  the  exhibit. 

Q.  Now  with  respect  to  companies  beginning  operation 
after  1942,  you  have  included  Tennessee  Gas  Transmission 
Company,  have  you  not?  That  is  under  Group  II  and  line 
17.  A.  Yes,  I  have. 

Q.  Now  with  respect  to  Tennessee  Gas  Transmission 
Company,  do  you  know  whether  or  not  Tennessee  Gas 
Transmission  Company  has  a  subsidiary  of  which  it  owns 
99.8  percent  of  the  capital  stock?  A.  Are  you  referring 
to  Tennessee  Production  or  Hope  Gas? 

Q.  Tennessee  Production.  A.  I  am  sure  it  doesn’t  own 
that  percentage  because  I  am  a  stockholder,  or  was,  in  that 
company;  many  of  my  friends  are. 

I  don’t  think  Tennessee  could  possibly  have  99  percent 
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of  the  production.  In  fact,  there  was  a  public  offering, 
1  think,  about  a  year  ago  of  a  portion  of  that  stock. 

Q.  Did  you  know  what  percentage  Tennessee  owned  at  the 

(4832) 

end  of  1951  ?  A.  It  may  have  owned  all  of  it  then,  but  the 
stock  was  offered  on  the  market  in  ’52,  in  the  spring.  They 
retained  some  ownership,  but  it  certainly  wasn’t  that 
substantial. 

Q.  When  you  looked  at  the  annual  reports  for  these  com¬ 
panies,  did  you  check  the  annual  reports  to  the  stockhold¬ 
ers  which  are  incorporated  in  the  annual  reports  to  the 
Commission?  A.  I  looked  at  some  of  them  and  not  others. 
It  is  also  true  that  Tennessee  Production  doesn’t  sell  any 
gas  to  Tennessee  Gas  Transmission,  so  that  I  think  those 
relationships  would  be  immaterial  to  this  exhibit. 

Q.  Are  you  sure  that  that  last  statement  is  true,  Mr. 
Falck?  A.  Well,  I  believe  it  is  true  for  the  period  cov¬ 
ered  by  my  exhibit. 

Q.  You  have  included  ’51  in  your  exhibit,  have  you  not? 
A.  XJh-huh. 

Q.  Here  is  the  annual  report  of  Tennessee  Gas  Trans¬ 
mission  Company,  which  was  filed  with  the  Commission 
for  the  year  1951,  and  I  ask  you  to  look  at  the  quarterly 
report  designated  “Gas  Purchase  Account  745,  Continued,” 
which  is  for  the  year  ended  December  31,  1951.  Does  that 
show  that  Tennessee  purchased  gas  from  Tennessee  Pro¬ 
duction  Company?  A.  Well,  it  shows  an  extremely  neg¬ 
ligible  amount  of  gas,  yes. 

(4833) 

Mr.  Littman:  Would  you  mind  reading  the  figure  into 
the  record. 

The  Witness:  Well,  it  will  have  to  be  totalized  because 
there  are  seven  figures,  no  one  of  which  exceeds  five  million 
mef  of  gas  for  the  year. 
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The  figures  are  as  follows:  908,687 — 

Presiding  Examiner:  These  are  all  mcf? 

The  Witness :  Mcf. 

1,212,193;  4,436,690;  1,083,743;  173,393;  591,336;  648,730; 
585,728;  486,247;  162,313;  and  1,142,050,  out  of  a  total  of 
gas  purchased  by  this  company  of  142,255,653  mcf  for  the 
group  wdthin  which  Tennessee  Production  purchases  were 
included,  which  is  entitled  “Field  Purchases,  Texas’’,  and 
the  figure  for  Tennessee  Gas  Transmission  total  purchases 
in  1951  was  given  in  my  exhibit  on  line  17  of  page  3  as 
394,958,442  mcf. 

By  Mr.  Bussell: 

Q.  Now  whatever  the  total  figure  is  with  respect  to  gas 
purchased  by  Tennessee  from  Tennessee  Production  Com¬ 
pany,  if  that  gas  were  carried  down  the  line,  that  figure 
would  be  doubled  as  Tennessee  gave  gas  to  other  com¬ 
panies,  is  that  correct?  A.  There  would  be  no  change  in 
the  total  of  gas  purchased  by  Tennessee  Gas  Transmission 
Company,  and  the  crucial  fact  is  that  Tennesse  Gas  Trans¬ 
mission  Company  did  not  produce  any  gas  itself. 

Q.  Well,  that  is  included  in  your  purchased  gas  by 
Tennessee, 

(4834) 

isn’t  that  correct?  A.  That  is  correct. 

Q.  And  as  another  company  purchased  it  from  Tennessee, 
the  gas  would  be  in  there  a  second  time  as  the  purchases, 
isn’t  that  correct?  A.  Well  you  have  mentioned  this  point 
now  as  if  it  were  cumulative.  It  seems  to  me  repetitious. 
But  I  would  like  to  point  out  again  that  none  of  the  major 
pipeline  companies  constructed  since  1942  have  developed 
substantial  reserves  of  their  own.  That  seems  to  me  the 
crucial  point  of  my  testimony. 

The  fact  that  two  or  three  percent  may  be  produced  by  a 
partially  owmed  subsidiary  which  has  since  been  sold  off 
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to  the  public  and  which  so  far  as  I  know  is  not  a  natural 
gas  company  under  the  jurisdiction  of  the  Federal  Power 
Commission  seems  to  me  quite  irrelevant. 

Q.  Well,  Mr.  Falck,  we  are  talking  about  the  year  1951 
when  the  annual  report  to  the  stockholders  of  Tennessee 
Gas  Transmission  Company —  A.  Subject  to  check,  I  will 
repeat  that  Tennessee  Production  Company  was  not  then  a 
natural  gas  company  subject  to  the  jurisdiction  of  the 
Federal  Power  Commission. 

Q.  It  was,  however,  an  affiliate  of  Tennessee  or  subsidi¬ 
ary,  was  it  not! 

I  will  quote  the  language  from  the  annual  report  to  the 
stockholders  which  is  made  a  part  of  the  annual  report 
to  the 

(4835) 

Commission  and  ask  you  whether  or  not  the  statement 
that  I  make  is  correct : 

Tennessee  Production  Company  expanded  its  activities 
considerably  during  the  past  year.  This  company  formerly 
known  as  Sterling  Oil  and  Gas  Company  is  enaged  in  oil 
and  gas  exploration  and  production  in  the  Southwest. 
Tennessee  Gas  is  now  the  owner  of  98.8  percent  of  the 
capital  stock  of  the  company. 

At  the  end  of  1951  Tennessee  Production  owned  full  or 
partial  working  interests  in  producing  leases  containing 
a  total  of  254  producing  oil  and  gas  wells.  Crude  oil, 
condensate  and  natural  gas  produced  by  the  company  are 
sold  at  posted  prices  or  at  contract  prices  which  are  con¬ 
sistent  with  those  being  paid  in  the  area  where  that  product 
is  produced.  Liquified  petroleum  gas  produced  in  plants 
in  which  the  company  has  an  interest  is  sold  in  the  usual 
trade  channels.  During  1951  its  net  deliveries  totalled 
560,377  barrels  of  crude  oil  and  condensate,  103,061  barrels 
of  natural  gasoline  and  liquified  petroleum  gas  and  6.91 
billion  cubic  feet  of  natural  gas  providing  revenues  of 
$2,009,966. 
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Is  that  a  correct  reading  of  the  statement,  Mr.  Falck? 
A.  It  is  a  correct,  but  it  is  not  a  complete,  reading  of 
the  statement.  I  would  like  you  to  finish  the  whole  of  the 
statement. 

Q.  Would  you  proceed  to  do  so. 

(4836) 

A.  Where  did  you  stop? 

Q.  Right  here  (indicating).  A.  The  base  of  Tennessee 
Production’s  activities  was  further  broadened  in  January 
1952  by  the  purchase  of  all  the  outstanding  securities  of 
York  and  Harper,  Inc.,  an  oil  company  operated  principally 
at  West  Texas.  Properties  owned  by  York  and  Harper 
include  an  interest  in  producing  leases  in  West  Texas  upon 
which  are  located  some  169  producing  wells  together  with 
about  SOjCMX)  net  acres  of  non-producing  leaseholds  in  21 
counties  of  West  Texas  and  two  counties  of  New  Mexico 
and  some  3,200  royalty  acres  in  the  same  area.  This  com¬ 
pany  was  dissolved  in  February  1952  and  its  assets  and 
liabilities  consolidated  with  those  of  Tennessee  Production. 
In  order  to  facilitate  the  continued  growth  of  Tennessee 
Production,  the  directors  have  determined  that  it  would 
be  desirable  to  change  the  state  of  incorporation  from 
Texas  to  Delaware  and  to  increase  the  authorized  capital¬ 
ization.  This  program  was  approved  by  the  stockholders 
of  Tennessee  Production  on  February  26,  1952,  and  the 
changes  have  been  effected.  The  investment  of  Tennessee 
Gas  in  the  stock  of  this  subsidiary  places  the  security 
holders  of  Tennessee  Gas  in  a  position  to  benefit  from  the 
oil  and  gas  producing  business.  Moreover,  the  further 
growth  of  this  subsidiary  should  prove  an  additional  gain 
to  these  security  holders. 

(4837) 

Q.  Does  that  complete  the  statement?  A.  May  I  ask, 
was  that  from  the  1952  annual  report,  Mr.  Russell? 
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Q.  Year  ended  December  31st,  1951,  Mr.  Falck.  A.  No, 
I  mean  the  annual  report  to  the  stockholders  of  Tennessee 
Gas? 

Q.  That  is  ^51.  A.  Not  the  report  to  the  Commission, 
the  annual  report  to  the  stockholders. 

Q.  That  was  incorporated  in  the  annual  report  to  the 
Commission,  Mr.  Falck.  It  is  designated  “Annual  Report 
1951”.  A.  I  think  the  significant  part  of  that  whole  quo¬ 
tation,  Mr.  Russell,  is  that  the  enterprise  activities  of 
exploration  and  development  of  oil  and  natural  gas  are 
being  carried  on  not  by  the  natural  gas  company,  Ten¬ 
nessee  Gas  Transmission,  but  by  another  so-called  Tennes¬ 
see  Production  Company,  which  is  the  point  that  I  have 
been  seeking  to  establish  in  my  testimony. 

Q.  In  other  words,  the  point  of  your  testimony  is  that 
instead  of  doing  it  directly,  they  are  doing  it  indirectly 
through  an  affiliate?  A.  They  are  doing  it  indirectly  to 
escape  the  onerous  rate  regulation  of  the  Federal  Power 
Commission  as  it  has  been  on  gas  production  over  the 
last  10  years  in  their  opinion. 

Q.  Mr.  Falck,  as  I  understood  you,  you  don’t  know  how 
the  Commission  has  treated  the  gas  production  by  an 
affiliate 

(4838) 

in  the  past  10  years.  Is  that  correct?  A.  No,  it  is  not 
correct. 

Q.  Well,  how  does  the  Commission  treat  the  production 
by  an  affiliate  of  a  natural  gas  company,  if  you  had  a 
chance  to  refresh  your  memory?  A.  Mr.  Russell,  I  think 
vou  are  as  familiar  with  that  as  I  am. 

Q.  I  am  not  testifying.  A.  The  fact  is  that  the  pro¬ 
duction  companies  have  not — ^production  companies  selling 
gas  to  natural  gas  companies  have  not — ^up  to  date  been 
subjected  to  the  utility  cost  formula  regulation  and,  as  a 
matter  of  fact,  the  Federal  Power  Commission  issued  an 
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administrative  rule  or  order,  the  number  of  which  was  166 — 

Q.  139.  A.  Thank  you  for  that  correction.  You  are 
familiar  with  the  order? 

Q.  Yes,  I  am  familiar  with  the  order.  A.  I  think  that 
that  order  makes  it  quite  clear  that  the  Commission  was 
trying  to  assure  people  in  the  producing  business  that  they 
need  not  be  impeded  in  the  expenditure  of  money  and  in 
the  enterprise  activities  of  looking  for  more  gas,  and  it 
was  trying  to  assure  the  producers  and  Congress  that  the 
Commission  would  not,  so  to  speak,  take  them  under  its 
wing  and  give  them  a  six  percent  return  on  the  properties 
that  they 

(4839) 

might  successfully  develop. 

Q.  Now  is  that  in  response  to  my  question?  A.  Yes,  it  is. 

Q.  In  the  first  place,  to  what  producers  did  Order  No. 
139  relate,  Mr.  Falck?  A.  So-called — quote — independent 
—end  quote — producers. 

Q.  Now  to  get  hack  to  the  question  I  asked  you  earlier, 
you  indicated  that  you  have  been  able  to  ascertain  how  the 
'  Commission  has  treated  the  production  properties  of  an 
affiliate  which  sells  to  a  pipeline  company,  is  that  correct? 
A.  No,  I  didn’t  say  that  I  had  refreshed  my  memory  on 
that  score. 

Q.  Well,  do  you  know?  A.  I  told  you  that  I  didn’t 
know  what  the  Commission  staff  is  now  recommending  in 
pending  rate  cases  that  may  involve  such  companies.  I 
do  know  that  in  some  cases  the  Commission  may  have  in 
the  past  put  a  wholly  owned  subsidiary  and  pierced  the 
corporate  veil  to  put  its  assets  together  with  the  assets  of 
the  holding  company.  But  what  the  Commission  does 
when  there  is  partial  ownership  or  common  ownership,  I 
don’t  think  the  Conunission  itself  knows  because  each  case 
has  to  be  treated  on  its  merits. 

Mr.  Littman:  Mr.  Bussell,  are  you  contending  that  the 
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Commission  has  adopted  a  consistent  treatment  through¬ 
out  its 

(4840) 

life  in  connection  with  these  affiliated  producers? 

In  my  understanding,  they  haven’t.  It  has  been  as  varied 
as  the  weather.  I  think  what  is  occurring  here  is  that  coun¬ 
sel  here  is  arguing  law  with  the  witness,  and  I  think  that  is 
perhaps  the  ruling  difficulty. 

I  am  going  to  start  imposing  objections  to  these  repeti¬ 
tious  questions. 

Mr.  Russell:  I  am  not  asking  the  witness  to  interpret 
anything,  Mr.  Littman.  I  am  asMng  him  what  the  Commis¬ 
sion ’s  past  policy  has  been. 

Mr.  Littman:  I  would  like  to  know  what  the  Commis¬ 
sion’s  past  policy  has  been  myself.  It  has  varied  from  day 
to  day,  week  to  week,  month  to  month.  It  has  been  the  most 
inconsistent  pattern  with  which  I  have  ever  had  any  connec¬ 
tion,  to  my  knowledge.  It  has  been  the  most  inconsistent, 
unpredictable  thing  in  these  United  States,  and  you  know 
it. 

Mr.  Russell:  Mr.  Littman,  the  witness  purportedly  is 
testifying  as  to  what  the  Commission’s  policy  has  been 
and  what  that  policy  has  led  to. 

Now  I  refer  you  to  page  196  of  the  report  which  Mr. 
Falck  has  before  him,  which  is  designated  as  the  Smith- 
Wimberly  report,  and  ask  him  to  read  the  report  regard¬ 
ing  rate-making  as  to  gas  produced  by  interstate  pipeline 
companies. 

The  Witness :  Do  you  want  me  to  read  the  entire  section, 
Mr.  Russell? 


(4841) 

Mr.  Russell :  No,  just  the  first  paragraph. 

The  Witness:  The  first  paragraph. 

Mr.  Littman:  On  what  page  does  that  appear? 
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Mr.  Russell:  Page  196. 

The  Witness :  The  central  issue  presented  in  the  investi¬ 
gation  regarding  field  prices  for  natural  gas  pertains  to 
the  allowance  to  be  made  in  rate  proceedings  for  such  gas 
when  it  has  been  produced  by  the  interstate  pipeline  com¬ 
panies  or  for  them  by  afiiliates  whose  rates  are  subject  to 
regulation  under  the  Natural  Gas  Act.  In  such  instances, 
since  no  genuine  purchase  and  sale  transaction  occurs  to 
establish  a  field  price  for  the  gas,  it  is  necessary  to  attrib¬ 
ute  in  some  appropriate  way  a  value  to  that  gas  as  it  enters 
the  transmission  pipeline  for  the  purpose  of  determining 
the  reasonableness  of  rates  on  the  subsequent  regulated 
sales  of  the  interstate  transporting  company. 

Do  you  want  me  to  read  further? 

By  Mr.  Russell: 

Q.  No.  I  think  that  clears  up  the  point  I  have.  That  is, 
the  Sniith-Wimberly  report,  to  which  you  have  heretofore 
referred,  discusses  the  way  that  gas  produced  by  affiliates 
has  been  treated  in  rate-making  proceedings  before  the 
Commission,  does  it  not?  A.  That  is  right.  I  might  point 
out  that  on  page  198  that  follows  is  a  tabulation  entitled 
“Gas  Produced  and  Purchased  by  10  Major  Pipeline  Sys¬ 
tems  in  1945^’,  in  response  to  your  question 

(4842) 

before  the  recess  as  to  whether  totals  have  been  made  of 
this  type  of  thing  and  percentages  arrived  at  by  the  Com¬ 
mission. 

Q.  Now  are  you  familiar  with  that  part  of  the  report? 

Mr.  Littman:  What  page  is  this  on? 

Mr.  Russell:  That  is  198. 

The  Witness:  198. 

By  Mr.  Russell: 

Q.  And  the  footnotes  to  that  report?  Did  the  Commis¬ 
sioners  who  prepared  that  report  treat  gas  produced  by  an 
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affiliate  differently  than  you  treated  it  in  your  report?  A. 
Well,  they  eliminated  the  purchases  of  associated  produc¬ 
tion  companies.  I  might  say  in  Commissioner  Smith’s 
speech  before  the  American  Bar  Association  on  September 
16,  1952,  he  also  appended  a  table  giving  a  similar  totaliza¬ 
tion  of  mcf  produced  and  mcf  purchased  and  the  percentage 
produced  and  purchased.  In  that  case,  I  don’t  think  he 
made  the  eliminations  but  he  had  a  footnote  saying  that 
there  were  some  affiliated  companies  included  in  the  totals. 

Q.  Now  in  the  Smith-Wimberly  report  at  page  198,  to 
which  you  referred,  isn’t  there  also  a  footnote  which  says 
production  includes  that  by  associated  companies?  A. 
Yes,  that  is  correct. 

Q.  That  is  another  difference  between  that  report  and 
your  exhibit,  is  it  not?  A.  Not  entirely,  because  I  did  that 
in  the  case  of  three 


(4843) 

companies  but  not  in  the  case  of  other  companies,  and  I 
don’t  know  whether  the  Commission  or  these  two  Commis¬ 
sioner’s  definition  of  “affiliate”  would  cover  some  of  the 
cases  that  you  have  mentioned.  They  might,  and  they  might 
not. 

But  to  the  extent  that  there  has  been  an  exaggeration  in 
the  total  of  gas  purchased,  that  is,  in  the  total  for  Group  I, 
which  is  line  14,  and  in  the  total  for  Group  11,  which  is 
line  21,  there  is  no  exaggeration  in  the  statement  of  the 
quantity  purchased  for  each  individual  company;  so  that 
the  ratio  in  the  case  of  each  individual  company  is  correct, 
and  I  would  say,  taking  line  2,  Arkansas  Louisiana  Gas 
Company,  the  ratio  of  32.8  percent  in  1951  is  correct,  and 
on  line  3  for  Cities  Service  Gas  Company,  the  ratio  of  30.1 
percent  is  correct,  and  so  on. 

To  the  extent  that  there  has  been  the  exaggeration  in  the 
totals,  the  exaggeration  takes  place  in  ’51,  it  also  takes 
place  in  ’45.  So  that  while  you  have  a  decline,  say,  from 
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29.6  percent  in  line  14,  1945,  to  18.6  percent  in  1951,  if  the 
affiliated  purchases  were  eliminated  for  both  years,  what 
you  would  have  would  be  a  decline  from  a  larger  percentage 
of  gas  produced  in  1945  to  a  larger  percentage  in  1951.  The 
1951  figure  would  still  be  very  substantially  below  the  1945 
figure. 

So  that  there  is  nothing  in  this  line  of  examination,  it 
seems  to  me,  that  reflects  in  any  way  on  the  conclusions 
from  this  exhibit. 


(4844) 

That  is  abundantly  clear,  taking  just  illustrative  cases. 
The  decline  in  the  case  of  Panhandle  Eastern  Line  Com¬ 
pany  is  52.4  percent  in  1942  to  30.6  percent  in  1951. 

Mr.  Littman.  Pardon  me.  When  you  said  1945  before, 
didn’t  you  mean  1942? 

The  W'itness:  No,  I  meant  1945. 

By  Mr.  Russell: 

Q.  If,  however,  you  took  100  mcf,  the  way  that  you  have 
done  in  this  exhibit,  and  the  gas  were  resold  five  times, 
you  would  have  a  ratio  of  one  to  five  hundred,  wouldn’t 
you?  of  one  to  five?  A.  Only  in  the  total  for  all  five  com¬ 
panies,  but  the  ratio  for  any  particular  company  of  the 
gas  that  it  produces  to  the  gas  that  it  purchases  is  not 
affected. 

Q.  Now  if  in  the  first  year  that  you  took  you  had  pro¬ 
duced  190  mcf  and  purchases  amounted  to  200,  you  would 
have  a  ratio  of  one  to  two,  isn’t  that  correct?  A.  Are  you 
talking  about  one  company  now  or  a  group  total? 

Q.  Either  one.  A.  Well,  the  argument  has  no  merit  as  to 
a  single  company  but  only  as  to  the  total  of  several  com¬ 
panies.  There  can’t  be  any  change  or  duplication  in  the 
figures  here  reported  for  any  particular  company,  and  the 
conclusions  are  based  on  the  downward  trend  that  is  shown 


142 


4846 

in  practically  every  single  company  here,  not  particularly  or 
necessarily  on  the  decline  in  the  group  total. 

(4845) 

Q.  And  to  pursue  that  further,  if  you  had  500  produced 
and  400  purchased,  you  would  have  a  ratio  of  five  to  four, 
isn’t  that  correct?  A.  Will  you  read  that  question? 

(Question  read  by  reporter.) 

The  Witness :  Well,  all  of  my  ratios  are  as  to  the  amount 
produced  to  the  total  of  produced  and  purchased.  So  if  you 
had  a  production  of  five  and  a  purchase  of  four,  the  total 
would  be  nine,  and  the  ratio  of  produced  to  total  of  pro¬ 
duced  and  purchase  would  be  as  five  is  to  nine. 

Q.  What  is  the  ratio  of  produced  to  purchased?  A. 
Well,  I  haven’t  shown  any  such  ratios  here  in  this  exhibit. 

My  percentages,  say,  on  page  2  of  the  exhibit,  where  it 
shows  percentages  produced,  is  the  percentage  of  what  has 
been  produced  to  the  total  of  the  gas  supply  available  to 
that  company. 

Q.  But  even  taking  your  totals,  Mr.  Falck,  which  come 
from  the  individual  companies,  your  purchases  would  ex¬ 
ceed  volume  of  gas  produced  and  sold  each  time,  would  it 
not?  A.  I  can’t  agree  with  you  on  that.  If  you  will  turn  to 
page  2  of  the  exhibit  on,  say  the  first  line,  for  1942,  that 
shows  Arkansas  Louisiana  Gas  Company  produced  34,- 
859,535  mcf,  and  Arkansas  Louisiana  Gas  Company  pur¬ 
chased  21,994,801  mcf,  and  the  total  of  produced  and  pur¬ 
chased,  which  is  the  total  gas 

(4846) 

supply  available  to  the  company  in  that  year,  was  56,854,- 
336  mcf. 

Now  the  percentage  of  what  was  produced  by  Arkansas 
Louisiana  Gas  Company  to  that  total  was  in  that  year  61.3 
percent. 
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Now,  it  wouldn’t  make  any  difference  how  many  inter¬ 
mediaries  had  done  business  in  between  the  time  that  gas 
came  out  of  the  bottom  of  the  well  and  got  into  the  trans¬ 
mission  system  of  Arkansas  Louisiana  Gas  Company. 

What  they  purchased  is  a  single  figure,  and  there  is  no 
accumulation,  there  is  no  distortion,  and  no  exaggeration 
in  that  figure,  and  the  ratio  of  that  total  purchase  by  Ar¬ 
kansas  Louisiana  Gas  Company  in  that  year  of  1942  to  the 
total  of  gas  produced  and  purchased  was  61.3  percent.  What 
'  happened  to  the  gas  on  its  journey  from  the  field  into  that 
system  is  entirely  irrelevant  and  statistically  incompetent, 
if  I  might  say. 

Now  you  go  to  the  1951,  and  you  find  a  similar  situation. 
The  production  had  about  doubled,  going  up  from  34,859,- 
000  to  71,240,000. 

The  gas  purchased  by  the  company  was  up  many,  many 
times  that  amount,  say  700  percent,  from  21,994,000  mcf  to 
145,885,000  mcf,  and  the  total  of  gas  produced  and  pur¬ 
chased  went  up  from  56,854,000  mcf  to  217,126,000  mcf.  So 
that  the  percent  of  production  or  gas  produced  to  the  total 
declined  from  61.3  percent  in  1942  to  32.8  percent,  prac¬ 
tically  cut  in  half. 

«• 

Now  the  significance  of  that  is  not  that  the  market  ex¬ 
panded 

(4847) 

but  that  when  the  market  did  expand,  this  company,  which 
had  the  alternative  of  either  buying  gas  from  others  or 
increasing  its  reserves  and  producing  more,  elected  the 
alternative  of  purchasing  from  others. 

That  is  the  only  significance  of  this  exhibit,  and  there 
is  no  double  counting,  and  there  is  no  distortion  in  those 
figures,  and  except  that  it  would  be  tedious.  I  could  go 
through  each  of  the  other  individual  companies,  company 
by  company,  and  make  the  same  statement. 

Q.  And  every  time  that  the  gas  was  transferred  from  one 
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company  to  another,  that  constitutes  another  purchase, 
isn’t  that  correct?  A.  No,  it  does  not.  It  definitely  does 
not.  The  fact  that  gas  purchased  may  go  from  one  pipe¬ 
line  to  another  merely  means  that  certain  volumes  are  in- 

•r 

eluded,  let  us  say,  in  the  United  Gas  Pipeline  total  and  are 
also  included  in  the  Texas  Eastern  total. 

So  that  while  there  is  no  change  as  far  as  the  ratio  is 
concerned  affecting  any  particular  company,  there  is  some 
overstatement  or  there  is  some  understatement  of  the  per¬ 
centage  of  gas  produced  in  each  of  the  years,  not  just  in  the 
last  year,  in  each  of  the  years. 

Q.  Well,  Mr.  Falck,  isn’t  it  true  that  your  group  totals 
are  made  up  of  the  accumulative  total,  is  made  up  of  the 
individual  companies  in  the  group? 

(4848) 

A.  That  is  correct.  But  you  could  strike  out  line  14  and  line 
22  and  disregard  them,  and  this  exhibit  would  be  equally 
compelling  because  it  shows  for  any  particular  company, 
and  that  is  what  we  are  talking  about — natural  gas  pipe¬ 
line  companies  that  make  their  decisions  as  companies  and 
not  as  groups;  the  managements  of  those  companies  have 
elected  to  buy  gas  from  others,  rather  than  to  develop  re¬ 
serves  in  proportion  to  the  growth  of  their  markets. 

Q.  Well,  I  may  have  misunderstood  your  earlier  testi¬ 
mony,  but  as  I  understood  the  testimony  you  were  saying 
that  the  totals  vrere  the  ones  which  controlled.  A.  No,  I 
said  that  it  was  significant  that  there  had  been  a  decline 
from  1942  to  1951  in  the  percent  produced  for  each  com¬ 
pany  and  obviously  for  the  totals  of  all  companies. 

I  "would  be  glad  to  hunt  up  the  page  reference  if  you 

would  like  me  to  refresh  vour  memory  on  that. 

•  ♦ 

Mr.  Littman ;  Let  me  just  ask  you  this :  Would  your  con¬ 
clusions  be  the  same,  the  conclusions  which  you  drew  in 
your  direct  testimony,  if  you  just  struck  completely  lines 


145 


4348 


14,  summarizing  the  toal  for  Group  I  and  lines  21  for  Group 
II  and  lines  23  for  Group  3? 

The  Witness:  Yes,  they  would. 

By  Mr.  Russell: 

Q.  How  then  would  you  account  for  increase  in  the  pro¬ 
duction  by  Northern  Natural  Gas  Company  in  the  year 
1951  over 

(4849) 

1942,  Mr.  Falck? 

That  company  has  been  subject  to  the  Commission’s  jur¬ 
isdiction  during  all  those  years,  has  it  not?  A.  That  is 
right,  and  since  the  date  for  which  this  exhibit  was  pre¬ 
pared,  that  is,  the  last  year  that  is  shown  in  this  exhibit. 
Northern  Natural  Gas  Company,  I  am  advised,  has  formed 
a  wholly  owned  affiliate.  Northern  Natural  Gas  Producing 
Company  or  Production  Company,  and  I  think  the  Federal 
Power  Commission  has  asked  it  to  show  cause  as  to  why 
it  has  transferred  its  leases  and  production  property  to 
this  producing  company. 

I  think  the  evidence  in  that  case,  which  is  certainly  avail¬ 
able  to  staff  counsel,  and  the  opinions  which  have  been  made 
public  in  that  ease  make  it  very  clear  as  to  why  Northern 
Natural  Gas  Company  has  decided  to  divest  itself,  or  they 
say  not  divest  itself  but  transfer  some  of  its  property  into 
production,  and  I  think  it  is  because  they  don’t  like  any 
more  than  perhaps  Pannhandle  Eastern  Pipeline  Company 
likes  the — quote — unjustified  discrimination  by  the  Com¬ 
mission  in  respect  of  the  sources  of  gas  production  and  is 
detrimental  to  the  ultimate  public  interest  and  conserva¬ 
tion  of  both  the  supply  and  utilization  of  this  irreplaceable 
resource — ^which  is  a  quotation  from  page  2  of  Commis¬ 
sioner  Smith’s  concurring  opinion  in  the  Northern  Natural 
case.  Opinion  Number  228,  issued  on  June  10th,  1952. 
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(4850) 

Presiding  Examiner :  I  believe  we  have  reached  the  lunch 
hour,  haven’t  we? 

We  will  recess  until  2 :00  o’clock. 

(Whereupon,  at  12:32  o’clock  p.m.,  a  recess  was  taken 
until  2:(X)  o’clock  p.m.,  of  the  same  day.) 

(4851) 

AFTERNOON  SESSION 
2 :00  p.m. 

Presiding  Examiner :  The  hearing  is  reconvened.  Where¬ 
upon, — 

Edward  Falck 

resumed  the  stand  and  testified  further  as  follows  : 

Cross  Examination  (Resumed) 

By  Mr.  Russell: 

Q.  Mr.  Falck,  referring  to  Exhibit  No.  542  and  the  Group 
II  companies,  companies  beginning  operations  after  1942, 
in  line  18  you  show  Texas  Eastern  Transmission  Corpora¬ 
tion.  In  your  examination  of  the  annual  report  of  Texas 
Eastern  Transmission  Corporation,  did  you  find  that  Texas 
Eastern  had  recently  gone  into  the  production  of  gas 
through  an  aflSliate  or  wholly-owned  subsidiary?  A.  I 
didn’t  make  any  special  study  of  the  annual  report  of  that 
company. 

Q.  Isn’t  that  one  of  the  sources  from  which  you  obtained 
your  information?  A.  Well,  the  information  shown  in  my 
exhibit  was  obtained  from  the  Federal  Power  Commission 
publication  that  I  have  referred  to  before,  the  title  of  which 
is  “statistics  of  Natural  Gas  Companies,”  for  each  year, 
and  the  reports  filed  by  the  individual  companies  with  the 
Federal  Power  Commission. 
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Q.  And  for  what  year  is  that  report.  Mr.  Falck?  What 

(4852) 

were  the  latest  statistics  of  natural  "as  companies  you  had 
available  to  you?  A.  At  the  time  that  I  first  prepared  this 
exhibit,  the  statistics  for  1950  was  the  most  recent  report. 
After  I  completed  my  work,  the  statistics  for  1951  became 
available,  so  that  I  obtained  the  figures  for  the  vear  1951 
from  the  individual  reports  which  were  on  file  with  the 
Commission,  and  for  the  other  years  usually  from  the  pub¬ 
lished  report  of  the  Commission. 

Q.  Are  you  aware  of  the  fact  that  Texas  Eastern  ac¬ 
quired  a  wholly-owned  subsidiary  in  the  year  1950,  Mr. 
Falck?  A.  I  wasn’t  certain  as  to  the  date.  Are  vou  refer- 
ring  to  the  Texas  Eastern  Production  Company? 

Q.  That’s  correct.  A.  I  wasn’t  sure  of  what  particular 
date  was  the  date  of  acquisition. 

Q.  Are  you  familiar  with  the  reasons  why  Texas  East¬ 
ern  acquired  this  production  company?  A.  No,  I’m  not.  I 
think  it’s  significant  that  Texas  Eastern  is  carndng  out 
whatever  production  and  development  it  may  be  carrying 
out  through  the  instrumentality  of  another  corporation 
rather  than  through  the  instrumentality  of  the  natural  gas 
company  itself.  WTien  I  say  “significant”  I  mean  signifi¬ 
cant  from  the  standpoint  of  the  testimony  that  I  gave  on 
direct. 

(4853) 

Q.  And  what  would  the  significance  of  that  be,  Mr.  Falck? 
A.  The  significance  is  that  the  polices  of  the  Federal  Power 
Commission  Staff  or  at  least  the  concept  of  the  polices  of 
the  Federal  Power  Commission  Staff  that  are  entertained 
by  these  managements  impel  them  to  develop  whatever  pro¬ 
duction  they  may  develop  through  subsidiaries  or  other 
companies  rather  than  through  the  natural  gas  pipe  lines 
themselves  or,  alternatively,  to  purchase  all  of  their  gas 
from  other  companies. 
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Q.  Would  you  say  that  it’s  possibly  in  anticipation  that 
the  Commission  may  allow  these  companies  fair  field  price? 
A.  Well,  so  fas  as  I  know,  the  Commission  has  always 
permitted  fair  field  price  or  the  level  of  fair  field  price  to 
fix  the  cost  that’s  allowed  the  natural  gas  company  that 
makes  the  purchase.  I  believe  that’s  true  of  United  Gas 
Pipe  Line  Company  which  was  buying  gas  from  Union 
Producing  Company  in  the  last  rate  case,  the  one  before 
this  one. 

Q.  Did  you  make  any  investigation  to  determine  whether 
or  not  that  was  a  fact?  A.  No,  I  have  had  no  time  to  do 
much  investigating  since  the  morning  session. 

Q.  Do  you  know  the  extent  of  the  holdings  that  Texas 
Eastern  Production  Corporation  has,  Mr.  Falck?  A.  No, 
I  do  not. 

Q.  You  don’t  know  whether  it’s  extensive  or  small? 
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A.  No,  I  do  not. 

Q.  Do  you  know  whether  the  company  is  operating?  A. 
No,  I  do  not.  I’m  quite  sure  that  Texas  Eastern  Produc¬ 
tion  Company  isn’t  considered  a  natural  gas  company  or 
at  least  it  isn’t  included  among  the  larger  companies  for 
which  the  statistics  of  natural  gas  companies  are  published 
bv  the  Federal  Power  Commission. 

Q.  Do  you  know  whether  or  not  it’s  a  wholly-owned  sub¬ 
sidiary  of  Texas  Eastern  Transmission  Corporation?  A. 
No,  I  don’t.  I’m  sure  its  contribution  to  Texas  Eastern’s 
gas  supply  during  the  years  for  which  this  exhibit  was 
gotten  up  must  have  been  quite  negligible,  the  same  as  the 
case  of  Tennessee  Production’s  contribution  to  Tennessee 
Gas  Transmission. 

Q.  Do  you  know  whether  or  not  the  company  has  any 
production  at  all?  A.  No,  I  don’t.  My  study  was  of  the 
production  of  natural  gas  pipe  line  companies  and  not  of 
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independent  or  substantially  independent  gas  producers 
that  are  not  natural  gas  companies. 

Q.  However,  the  gas  which  is  purchased  comes  from  both 
independent  production  companies  and  affiliated  companies, 
does  it  not,  by  the  pipe  lines?  A.  Well,  if  it  isn’t  perfect¬ 
ly  clear,  I  want  the  record  to  show  that  the  study  that  I 
made  was  a  study  to  determine 
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the  consequences  of  the  policies  of  the  Federal  Power  Com¬ 
mission  and  its  Staff  on  the  decisions  of  natural  gas  com¬ 
panies  whether  to  produce  gas  on  their  o^vn  or  to  pur¬ 
chase  it  from  others.  I  was  interested,  therefore,  in  the  de¬ 
cisions  of  natural  gas  companies  and  not  in  the  decisions  of 
managements  of  production  companies. 

Q.  Well,  either  produce  gas  on  their  owm —  Would  you 
mean  the  natural  gas  pipe  line  company  itself?  Is  that 
correct?  A.  That  is  correct. 

Q.  You  didn’t  attempt  to  ascertain  how  many  of  the 
pipe  line  companies  had  formed  subsidiary  production  cor¬ 
porations?  A.  I  didn’t  make  a  complete  investigation  of 
it,  but  I  did  make  a  sufficient  investigation  to  know  that 
quite  a  few  companies  had  sought  to  divest  themselves  of 
their  reserves  or  to  put  their  reserves  in  another  corporate 
shell,  if  you  please,  for  the  obvious  purpose  of  escaping  the 
utility  cost  formula  being  applied  to  their  production  op¬ 
erations — to  their  gas  production  operations. 

Q.  Do  you  know”  whether  or  not  Texas  Eastern  trans¬ 
ferred  any  reserves  to  Texas  Production  Company?  A.  I 
don’t  believe  the  Texas  Eastern  ever  had  any.  It  may  have. 
I  don’t  know’.  At  least  there  is  no  production  shown  by 
Texas  Eastern  from  its  owm  reserves  for  its  own  account 
in  the  reports  of  the  Federal  Pow’er  Commission. 

(4856) 

Q.  Are  you  familiar  with  the  fact,  Mr.  Falck,  that  Mis- 
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sissippi  River  Fuel  Corporation  has  formed  a  subsidiary 
producing  corporation  called  Natural  Gas  and  Oil  Corpo¬ 
ration?  A.  Yes,  I  am.  What  did  you  say  the  name  of  the 
subsidiary  was? 

Q.  Natural  Gas  and  Oil  Corporation.  A.  I  don’t  think 
that’s  the  name  of  it.  I  think  it’s  “National”  but  I  don’t 
want  to  quibble  about  it. 

Q.  I  don’t  want  to  quibble  about  it  either,  but  this  is  the 
annual  report  to  the  stockholders  of  IMississippi  River 
Fuel  Corporation.  A.  Well,  it’s  not  material  what  the 
name  of  it  is.  I  was  just  interested. 

Q.  I  will  just  read  into  the  record  what  it  says  with  re¬ 
spect  to  Natural  Gas  and  Oil  Corporation.  “Our  explora¬ 
tion  and  development  subsidiary  is  one  of  the  sources  of 
supply  in  the  Sligo  Field.  Deliveries  commenced  in  Decem¬ 
ber  1951.  At  present  we  are  taking  up  to  60  million  cubic 
feet  per  day  from  this  source.” 

Were  you  familiar  with  that  fact,  Mr.  Falck?  A.  I  was 
familiar  that  Mississippi  River  Fuel  had  caused  a  subsi¬ 
diary  company  to  be  formed,  and  I  know  that  some  of  the 
stock  of  that  company  is  on  the  market.  At  least  it  has 
been.  I  don’t  know  how  much  of  the  stock  is  owned  by 
Mississippi  River  Fuel  and  how  much  is  traded  in  by  in¬ 
dividuals, 
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but  that  could  be  easily  ascertained.  I  think  you  don’t  want 
to  create  any  impression  that  these  companies  to  which 
you  are  referring  are  wholly  owned  by  the  natural  gas  com¬ 
panies. 

Q.  I’m  just  referring  to  their  annual  report  where  they 
refer  to  it  as  “our  subsidiary,”  Mr.  Falck.  A.  Well,  I 
don’t  want  anyone  here  to  be  confused  that  that  means 
that  “our  subsidiary”  is  a  hundred  per  cent  owned  by  the 
parent. 

Q.  In  your  opinion,  would  it  have  to  be  a  hundred  per 
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cent  owned  to  be  controlled  by  Mississippi  River  Fuel  Cor¬ 
poration?  A.  I  don’t  think  that’s  the  point.  The  sugges¬ 
tion  seems  to  be  implicit  in  your  cross  examination  that 
these  companies  are  wholly-owned  affiliates  or  wholly- 
owned  subsidiaries  when  thev  are  not. 

Mr.  Littman:  May  I  see  that  annual  report  if  you’re 
through  with  it  for  the  moment?  I  don’t  want  to  inter¬ 
rupt  your  cross  examination. 

The  Witness:  It  seems  to  me  also,  if  I  may  make  an 
observation,  that  the  formation  of  these  production  sub¬ 
sidiaries  outside  of  the  natural  gas  company  corporation 
is  itself  further  reinforcement  of  my  main  point  that  na¬ 
tural  gas  companies  qua  natural  gas  companies  are  being 
forced  out  of  the  gas  production  business  by  the  policies 
of  the  Commission  and  its  Staff.  Otherwise,  these  natural 
gas  companies  would  be  going  in  for  the 
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production  and  the  development  as  a  part  of  their  integral 
organization  and  corporate  activity. 

I  want  to  thank  you  also  for  bringing  up  these  produc¬ 
tion  companies  to  reinforce  my  testimony. 

Q.  Would  there  be  any  other  reason  why  they  are  form¬ 
ing  the  production  companies,  Mr.  Falck,  that  you  know 
of?  A.  Another  reason  is  the  desire  of  the  managements 
and  the  stockholders  to  make  a  profit,  as  was  hinted  at  or 
stated  in  the  Tennessee  annual  report  which  you  asked  me 
to  read  this  morning — a  profit  for  their  stockholders. 

Q.  Is  it  your  testimony  then  that  there  wouldn’t  be  any 
profit  in  the  operation  of  production  properties  by  a 
natural  gas  company?  A.  There  wouldn’t  be  any  profit 
if  they  were  regulated  as  the  Commission’s  Staff  is  seek¬ 
ing  to  regulate  Panhandle  Eastern  under  which,  according 
to  the  exhibit  of  witness  Stutzman,  they  get  minus  1.4 
cents  per  Mcf  for  their  gas.  That’s  Exhibit  531  I  think. 
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I  beg  your  pardon.  It^s  Exhibit  578.  The  figure  is  minus 
1.24  cents. 

That^s  precisely  the  reason  that  these  production  opera¬ 
tions  are  being  formed  by  corporations  outside  of  the  cor¬ 
porate  framework  of  the  natural  gas  company.  I  might 
say  it’s  precisely  the  reason  that  the  Hugoton  Production 
Company  was  formed,  according  to  my  knowledge. 

Q.  Is  the  Hugoton  Production  Company  selling  any  gas 
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to  Panhandle  Eastern  Pipe  Line?  A.  I  don’t  believe  it  is, 
no,  sir. 

Mr.  Littman:  Pardon  me,  Mr.  Russell.  I  have  just 
examined  this  report  of  the  Mississippi  River  Fuel  Cor¬ 
poration,  and  while  it  does  state  on  page  5  that  Mississippi 
River  is  taking  60  million  cubic  feet  a  day  from  the  Natural 
Gas  and  Oil  Corporation,  it  doesn’t  make  any  reference 
that  I  can  find  in  there  to  whether  that  latter  corporation 
is  producing  that  gas  or  whether  it  is  in  turn  buying  it 
from  independent  producers.  Do  you  happen  to  know 
what  the  fact  is  on  that?  I  don’t  know. 

Mr.  Russell :  As  I  understand  it,  the  company  is  actually 
producing  and  developing  the  acreage,  Mr.  Littman. 

Mr.  Littman:  Well,  it  doesn’t  say  in  the  report.  I  had 
no  way  of  knowing. 

By  Mr.  Russell; 

Q.  Do  you  know  whether  or  not  Transcontinental  Gas 
Pipe  Line  Corporation  has  a  producing  subsidiary,  Mr. 
Falck?  A.  No,  I  do  not,  but  the  Federal  Power  Commis¬ 
sion  reports  through  the  period  covered  by  my  study  do 
not  show  any  gas  being  produced  by  Transcontinental  Gas 
Pipe  Line  Corporation  from  its  own  reserves. 

Q.  Are  you  aware  of  the  fact  that  Transcontinental  Gas 
Pipe  Line  Corporation  is  going  into  the  production  of  gas 
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itself?  A.  No,  I’m  not.  I  don’t  know  whether  that  is  a 
fact  or  not.  If  you’re  testifying  that  it  is  a  fact,  why, 
that’s  not 
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my  testimony. 

Q.  I  asked  you  if  you  were  familiar  with —  A.  No,  I  am 
not. 

Q.  Well,  do  you  know  whether  or  not  they —  A.  No,  I 
do  not.  I  do  know  this:  That  all  of  these  companies — 
and  I  have  been  told  this  recently  in  industry  association 
meetings  that  I  have  attended — ^would  like  to  go  into  pro¬ 
duction  to  protect  themselves  from  the  fast-increasing 
prices  that  these  pipe  line  companies  are  having  to  pay 
in  the  field  for  gas,  and  they  perhaps  all  regret  that  they 
didn’t  acquire  reserves  earlier  to  protect  themselves  and 
improve  their  bargaining  positions.  But,  as  I  said  in  my 
direct  testimony,  the  reason  that  they  didn’t  acquire  re- 
serv’cs  was  because  of  the  plain  regulation  of  those  things 
by  the  Federal  Power  Commission,  which  gave  them  no 
particular  encouragement  or  realistic  inducement  to  do 
so.  And  perhaps  they’re  looking  forward  either  to  legis¬ 
lation  or  to  an  amelioration  of  the  Commission’s  policy 
that  would  make  owmership  of  their  own  production  more 
attractive. 

Q.  Would  that  be  a  further  reason  why  they  were  going 
into  the  production  business?  A.  They  might  be  going  in 
on  an  “iffy”  basis.  Certainly  there  have  been  statements 
made  by  members  of  the  Federal  Power  Commission  such 
as  Commissioner  Smith  and  Commissioner  Wimberley  that 
vrould  lead  managements  to  expect  that  at  some 
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future  date  a  more  realistic  attitude  would  be  taken  by  the 
Federal  Power  Commission.  That  would  be  just  a  hope. 

Q.  Would  there  be  any  other  reasons  why  the  natural 
gas  pipe  line  companies  haven’t  heretofore  acquired  re- 
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serves,  Mr.  Falck!  A.  I  don’t  know  of  any.  The  complex 
factors  that  affect  a  decision  of  management  are  numerous 
and  various,  and  some  are  major  and  some  are  minor. 

Q.  Well,  as  I  understood  your  testimony,  you  had  said 
that  some  of  them  are  sorry  now  that  they  didn’t  acquire 
reserves  in  the  past.  A.  I  think  looking  backward  that 
that  may  be  the  case. 

Q.  Are  you  saying  that  earlier  they  could  buy  the  gas 
at  such  a  price  that  it  wasn’t  feasible  for  them  to  go  into 
the  production  business?  A.  W'ell,  everybody  know’s  that 
field  prices  of  gas  have  gone  up  from  two,  three  or  four 
cents  ten  or  fifteen  years  ago,  to  ten,  fifteen  and  twenty 
cents  now.  And  many  of  us  regret  we  didn’t  buy  real 
estate,  copper  in  the  ground,  gas  in  the  ground,  oil  in  the 
ground,  or  any  other  mineral  resources  when  prices  were 
lower,  but  that’s  a  kind  of  hindsight  that  all  of  us  are 
subject  to  to  some  extent.  Price  levels  have  more  than 
doubled,  and  we  are  now  on  a  permanently  higher  plateau. 

Q.  Do  I  understand  that  now  that  the  unregulated  price 
has  reached  such  a  point  that  the  natural  gas  companies 
feel 
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that  it  would  be  better  to  go  into  the  production  business 
in  order  to  protect  themselves?  A.  I  think  that  they  have 
always  realized  that  being  in  the  production  business  to  a 
certain  extent  would  help  protect  themselves,  but  they  had 
to  weigh  the  value  or  advantage  of  that  additional  pro¬ 
tection  against  the  disadvantage  of  having  their  invest¬ 
ments  regulated  under  the  utility  cost  formula  in  a  mining 
enterprise  subject  to  all  the  hazards  and  risks  such  enter¬ 
prises  are  subject  to. 

Q.  Would  that  be  prior  to  or  since  1938 — the  statements 
you’re  making?  Would  that  be  applicable  to  the  period 
before  1938  or  after?  A.  Well,  the  balancing  of  these 
judgments  on  the  risks  of  regulation  versus  the  advantages 


155 


4862 


of  protection  started  with  the  passage  of  the  Natural  Gas 
Act  and  were  accentuated  by  the  amendment  in  1942  of  the 
Natural  Gas  Act.  It’s  one  of  the  reasons  I  took  1942  as 
my  initial  year  in  this  study — because  prior  say  to  1938  the 
risks  of  regulation  were  not  noticeable  in  this  particular 
industry. 

Q.  Do  you  know  what  the  total  volume  of  gas  produced 
in  1942  was,  Mr.  Falck? 

Mr.  Littman:  Pardon  me.  Produced  by  whom,  Mr. 
Russell? 

Mr.  Russell:  In  the  United  States. 

Mr.  Littman:  For  all  purposes — carbon  black  and  other 
purposes? 
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Mr.  Russell:  I’ll  break  it  down,  Mr.  Littman,  if  he  has 
the  figures. 

The  Witness:  I  don’t  have  the  figures  here.  It’s 
probably  in  this  report  of  the  Commission  if  you  want  to 
pause  while  I  take  the  time  to  find  it.  I’ll  be  glad  to  read 
it  to  you. 

I  have  the  figure  of  total  gas  sales  of  natural  gas  com- 
'  panies  deriving  50  per  cent  or  more  of  utility  operating 
income  from  natural  gas  operations  for  the  year  1942, 
if  that  would  help.  I’ll  be  glad  to  read  the  figure  into  the 
record. 

By  Mr.  Russell: 

Q.  Do  you  have  a  comparable  figure  for  1951?  A.  Yes. 
No,  I  have  it  for  1950  in  this  report.  Total  sales  in  1942 
were  2,262,154,  expressed  in  milloins  of  cubic  feet,  or  MMcf. 
For  1950  the  figure  was  5,470,200  in  millions  of  cubic  feet, 
or  MMcf.  There’s  been  a  little  bit  more  than  a  doubling 
of  the  volume  in  the  period  from  1942  to  1950. 

Q.  And  all  that  increase  occurred  during  the  time  when 
the  companies  were  subject  to  regulation  by  the  Federal 
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Power  Commission?  Isn’t  that  correct?  A.  That  is  right. 
In  fact,  the  expansion  in  sales  may  have  been  un- 
economically  assisted  by  an  uneconomically  low  price. 

Q.  Would  there  be  other  factors  which  you  would  con¬ 
sider  might  tend  to  increase  the  sales?  A.  The  decisive 
factor  in  markets  of  fuels  that  are  in 
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inter-fuel  competition  is  price.  There  is  no  other  factor 
that  comes  anywhere  close  to  price  in  significance  in  de¬ 
termining  the  market  for  any  one  of  the  three  major  fuels 
— coal,  oil  and  gas. 

Q.  I  think  you  have  heretofore  testified  with  respect 
to —  A.  I’ll  be  glad  to  bring  my  testimony  up  to  date  on 
that  subject. 

Q.  I  think  it’s  already  in  the  record,  Mr.  Examiner.  A. 
I  have  some  new  and  more  recent  figures. 

Q.  I  was  just  asking  for  other  factors  without  supple¬ 
menting  the  previous  information. 

Now%  do  you  know  whether  or  not  Colorado  Interstate 
Gas  Company  has  formed  or  has  acquired  a  production 
company,  Mr.  Falck?  A.  I  think  I  said  in  my  testimony 
this  morning  that  I  made  an  adjustment  between  Colorado 
Interstate  and  Canadian  River  Gas  Company.  If  since 
1951  there  is  some  other  company  in  the  picture  I  don’t 
know  anything  about  it. 

Q.  This  company  has  been  formed  since  1951,  Mr.  Falck. 
A.  Well,  I  confined  my  study  to  the  time  period  that  is 
shown  in  the  exhibit. 

Q.  But  your  testimony  is  generally  to  be  applicable  to 
the  situation  as  it  exists  at  the  present  time  with  respect 
to  the  non-acquisition  of  reserves  by  natural  gas  companies, 
isn’t 
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it  ?  A.  That ’s  right,  except,  as  I  say,  in  the  present  climate 
of  opinion  in  the  country,  in  particular  since  the  20th  of 


157 


4865 


January,  there  may  be  forces  operating  on  the  minds  of 
gas  company  managements  that  didn’t  exist  prior  to  that 
date  as  to  what  they  might  expect  if  they  went  into  the 
gas  production  business. 

Q.  In  otlier  w’ords,  you  think  that  has  some  effect  on 
their  determination?  A.  Undoubtedly.  These  people  are 
businessmen  primarily,  and  it’s  through  their  business  en¬ 
terprise  that  this  tremendous  increase  from  2  millionMMcf 
to  5  million  MMcf  of  sales  took  place. 

Q.  Do  you  have  information  as  to  how  revenues  increased 
during  those  same  years?  A.  I  want  to  make  it  clear — 

Presiding  Examiner:  It  seems  to  me  that  you’re  asking 
him  to  put  in  a  lot  of  extra  information,  and  then  when  he 
tries  to  bring  some  other  up  you’re  not  willing  to  let  him 
do  it.  Let’s  stay  on  one  side  of  the  fence. 

Mr.  Russell:  All  I’m  trying  to  do  is  cross  examine  him 
on  the  statements — 

Presiding  Examiner:  He  has  given  no  direct  testimony 
as  to  the  total  volume.  He  had  to  read  it  out  of  that  book 
and  look  it  up.  It  isn’t  in  his  exhibit.  It  wasn’t  in  his 
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testimony.  He  had  nothing  on  revenue.  Not  a  word.  So 
what  you’re  actually  doing  is  using  him  as  a  mouthpiece 
to  put  in  testimony  you  want  to  put  in,  and  then,  as  I  say, 
when  he  suggest  if  he ’s  going  to  have  a  rounded  out  picture 
that  he  put  in  something  else,  you’re  not  willing  for  him  to 
do  so. 

Let’s  stay  on  one  side  of  the  fence  or  the  other. 

Mr.  Russell:  I  think  this  witness  has  testified  about  the 
diseconomic  factors — 

Presiding  Examiner:  He  said  nothing  about  revenue. 

Mr.  Russell :  He  surely  said  something  about  rates. 

Presiding  Examiner:  Well,  if  you’ll  make  up  your  mind 
which  side  of  the  fence  you’ll  be  on.  I’ll  be  glad  to  follow 
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along.  I’m  not  going  to  have  you  on  both  sides  at  the  same 
time.  I  can’t  run  a  hearing  that  way. 

The  Witness:  Shall  I  answer  the  question? 

Presiding  Examiner :  If  you  want  to  round  out  and  use 
him  as  the  instrument  to  get  all  this  in,  you  have  got  to 
give  him  leeway  to  round  it  out  as  he  sees  fit.  He  has  not  to 
date  given  testimony  in  this  area.  If  you  want  to  take  him 
over  for  direct,  take  him  over.  I’ll  allow  him  to  be  cross 
examined. 

Mr.  Russell:  Mr.  Examiner,  from  the  purport  of  the 
answers  that  this  witness  has  given  all  through  the  day 
about  the  effect  of  the  Federal  Power  Commission  regu¬ 
lation  on  the  natural  gas  industry — ^Well,  I  might  point 
out  that  in  this  testimony  the  witness  stated  that,  “The 
natural  gas  companies  have  lost 
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the  incentive  to  acquire  new  leases  and  to  explore  for  and 
develop  new  gas  fields.  This  is  illustrated  by  the  fact  that 
exploration  and  development  cost  as  a  percentage  of  gas 
operating  revenues  declined  in  1950  to  one-half  the  figure 
that  prevailed  in  1945.” 

That  appears  at  page  13668  of  the  transcript. 

Presiding  Examiner:  It  hasn’t  anything  to  do  with  the 
question  you  asked  him,  which  was  the  total  revenue. 

Mr.  Russell:  We’ll  get  to  the  second  question  next. 

Presiding  Examiner:  The  question  asked  was  beyond 
the  scope  of  direct.  If  you  want  to  put  in  testimony  of 
that  sort,  call  your  own  witness,  unless  you  want  to  adopt 
him. 

By  Mr.  Russell: 

Q.  Mr.  Falck,  would  you  please  explain  what  you  meant 
by  the  statement  that  you  made  at  page  13668  of  the  trans¬ 
script  in  answer  to  a  question  by  Mr.  Littman  which  state¬ 
ment  is  as  follows:  “The  natural  gas  companies  have 
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lost  the  incentive  to  acquire  new  leases  and  to  explore  for 
and  develop  new  gas  fields.  This  is  illustrated  by  the  fact 
that  exploration  and  development  cost  as  a  percentage  of 
gas  operating  revenues  declined  in  1950  to  one-half  the 
figure  that  prevailed  in  1945.  During  the  same  period  the 
annual  cost  of  natural  gas  purchased  by  natural  gas  pipe 
lines  increased  over  100  per  cent  from  $224  million  in  1945 
to  $553  million  in  1950.”  A.  I  think  the  statement  explains 
itself.  I  don’t  have 

(4868) 

that  volume  of  the  transcript  in  front  of  me. 

Mr.  Littman:  Here  it  is. 

Presiding  Examiner:  Now,  having  in  mind  what  you 
have  already  said  today,  is  there  something  you  want  to 
add?  That  is  about  what  you’re  really  asking  him. 

Mr.  Russell :  Yes. 

Presiding  Examiner :  Please  understand  I  want  to  have 
this  subject  as  fully  developed  as  I  can,  but  I  don’t  want 
to  be  in  the  position  of  having  him  have  to  look  up  a  lot 
of  figures  out  of  Federal  Power  Commission  statistical 
reports  which  he  hasn ’t  used  and  which  he  may  or  may  not 
get  the  right  figure  for  even,  doing  spot  work. 

Mr.  Russell:  I’ll  ask  him  where  he  got  these  figures. 

Mr.  Littman :  Wliich  figures. 

Mr.  Russell:  The  figures  I  have  referred  to,  Mr.  Litt¬ 
man,  in  his  testimony. 

Presiding  Examiner:  Well,  my  interpretation  was  solely 
with  respect  to  going  into  the  field  of  total  revenues.  That 
is  not  in  the  exhibit.  It  has  not  been  in  his  testimony.  In 
fact,  if  he  said  he  was  not  prepared  to  go  into  that,  he 
probably  would  be  pretty  accurate. 

The  Witness:  Well,  the  figures  on  industry  totals  were 
obtained  from  summaries  that  are  published  by  the  Fed¬ 
eral  Power  Commission  in  a  series  which  is  called  FPC 
S-93,  and  they  give  composite  financial  statements.  I’m 
looking  at  one  such 
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(4869) 

publication  for  the  year  1950,  and  in  the  early  part  in  the 
summary  there  are  tables  which  give  composite  figures, 
and  the  figures  that  I  used  came  from  one  of  those  tables. 

Presiding  Examiner;  Is  there  any  further  explanation 
of  your  previous  testimony  ?  That  is  the  pending  question, 
do  you  want  to  amplify  it? 

The  Witness :  Only  to  say  that  the  expectations  of  profit 
on  the  part  of  those  investors  or  companies  that  go  into 
the  buying  of  or  acquiring  of  new  leases  and  the  explora¬ 
tion  for  and  development  of  new  gas  fields  and  the  drilling 
both  of  dry  holes  and  of  producing  wells  so  far  exceed 
the  utility  rate  of  return  which  may  be  7  per  cent  or  some¬ 
thing  less,  sometimes  as  low  .is  G  per  cent,  that  in  the  minds 
of  brokers,  underwriters,  investors  and  stockholders  that 
just  isn’t  interesting  or  attractive,  particularly  if  the  rest 
of  the  mineral  fuels  economy,  coal  and  oil  industries  and 
the  associated  hydrocarbons,  are  unfettered  and  unregu¬ 
lated. 

So  that  it’s  perfectly  natural  for  funds  available  for 
such  exploration  and  investment  to  flow  into  corporate  ve¬ 
hicles  where  a  normal  business  gain  or  a  normal  business 
profit  may  be  expected  if  success  is  had  rather  than  the 
lower-than-normal  profit  which  is  given  to  a  regulated 
natural  gas  company. 

I  think  that  is  so  obvious  in  both  the  literature  and  the 
arguments  that  have  been  presented  before  both  Congres¬ 
sional 

(4870) 

committees  and  this  Commission  itself  that  it  doesn’t  re¬ 
quire  any  particular  embroidery  on  my  part. 

By  Mr.  Russell : 

Q.  Are  you  a  consultant  to  one  of  the  companies  in  the 
Northwestern  proceedings  which  are  going  on  before  the 
Commission  at  the  present  time? 
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Mr.  Littman:  I  object  to  that.  I  don’t  think  that  has 
any  relevance  or  bearing  upon  this  witness’  testimony. 
What  difference  does  it  make  whether  he  is  or  not? 

Mr.  Russell:  I  want  to  know  if  he’s  acquainted  with  the 
facts  that  have  been  presented  in  that  proceeding. 

Mr.  Littman:  Then  ask  him  that,  Mr.  Russell,  rather 
than  pry  into  his  personal  relationships  \\dth  his  clients. 

Presiding  Examiner:  W"ell,  even  then  what  is  the  rele¬ 
vance  ? 

Mr.  Russell :  This  is  purely  to  find  out,  Mr.  Examiner — 
I  have  a  question  in  view  of  his  last  statement  that  he  made 
with  respect  to  financing  pipe  lines  and  the  ability  of  the 
companies  to  attract  capital.  That  is  a  pretty  broad  state- 
'ment.  And  he  brought  it  out  himself  in  response  to  a 
question  from  the  Examiner. 

Mr.  Littman:  It  wasn’t  a  matter  of  financing  pipe  lines; 
it  was  a  matter — 

Mr.  Russell:  Attracting  capital. 

Mr.  Littman:  — of  exploring  for  gas,  producing  gas, 
rather  than  the  pipe  line  investment. 

(4871) 

Presiding  Examiner:  I  don’t  see  any  reason  why  he 
should  disclose  his  client-consultant  relationships. 

By  Mr.  Russell : 

Q.  Well,  Mr.  Falck,  are  you  participating  in  the  North¬ 
western  proceedings  before  the  Federal  Power  Commis¬ 
sion? 

Mr.  Littman:  I  object  to  that. 

By  Mr.  Russell: 

Q.  In  any  capacity? 

Presiding  Examiner:  You  can  answer  that. 

The  Witness:  Well,  I’m  not  actively  participating  in 
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those  proceedings  on  a  day-to-day  basis,  but  I  am  generally 
familiar  with  the  proceeding. 

By  Mr.  Bussell : 

Q.  Are  you  familiar  with  a  proposal  of  Pacific  North- 
w^est  Pipe  Line  Corporation?  A.  Yes,  I  am. 

Q.  Do  you  know’ —  A.  In  general. 

Q.  Do  you  know’  w’here  Pacific  Northwest  contemplates 
getting  its  gas  ?  A.  In  the  San  Juan  Basin  primarily,  and 
some  other  nearby  areas. 

Q.  And  from  what  source  will  that  gas  come?  A.  Well, 
there  is  a  very  interesting  contract  which  might  make  an 
interesting  part  of  this  record,  but  iCs  such  a 

(4872) 

complicated  contract,  the  one  between  Fish  and  Phillips, 
that  I  w’ould  hesitate  to  summarize  it. 

Q.  Well,  isn’t  some  of  the  gas  to  come  from  company- 
owned  wells,  or  do  you  know?  A.  Well,  the  contract  is 
the  kind  of  a  contract  which  is  a  fairly  new  and  novel  means 
of  escaping  the  incidence  of  Federal  Power  Commission 
Staff  concepts.  It’s  a  new  angle.  I  mean  divorcement  is 
one  angle,  and  buying  gas  in  the  ground  and  then  paying 
a  fantastic  royalty  of  seven  or  eight  cents  when  you  take 
it  out  of  the  ground  is  just  a  new  w’rinkle  and  it’s  another 
device,  if  you  please,  to  circumvent — ^in  my  opinion  it  is; 
I’m  not  speaking  as  a  lawyer — ^but  in  my  opinion  it’s 
another  device  to  circumvent  the  harsh  incidence  of  Federal 
Power  Commission  Staff  recommendations  in  cases  such 
as  this. 

Q.  Who  gets  the  seven  or  eight  cents,  Mr.  Falck?  A. 
I  think  probably  the  original  owner  of  the  gas. 

Q.  Do  you  know  w’ho  the  original  owner  was?  A. 
Phillips  Petroleum  Company.  I  don’t  w’ant  to  bring  up 
more  litigation,  but  I  think  the  present  case  in  which  Fed¬ 
eral  pow’er  Commission  and  Phillips  Petroleum  Company 
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are  both  parties  is  a  further  illustration  as  to  the  lengths 
to  which  company  management  will  go,  and  in  this  par¬ 
ticular  case,  oddly  enough,  the  Federal  Power  Commission 
agreeing  with  the  company,  in  order  to  escape  the  rate 
regulation  of  the  production 

(4873) 

operations. 

That  hasn’t  yet  been  decided  by  the  Supreme  Court,  so 
that  again  it  would  be  hard  to  say  what  the  Federal  Power 
Commission  policy  is  until  the  Court  rules. 

Q.  You  mean  with  respect  to  regulation  of  producing 
companies?  A.  Yes,  with  respect  to  Federal  Power  Com¬ 
mission  regulating  the  rate  that  is  charged  by  Phillips 
Petroleum  Company  say  to  Michigan  Wisconsin  Pipe  Line 
Company,  which  is  very  much  higher  than  the  rate  that 
the  Staff  wishes  to  allow  Panhandle  Eastern  for  gas  de¬ 
veloped  in  the  same  general  area. 

Q.  Well,  you  say  that  with  respect  to  Pacific  Northwest 
the  contract  to  which  you  referred  is  a  device  to  get  Phil¬ 
lips  out  from  under  regulation — or  Pacific  Northwest? 

Presiding  Examiner:  Or  did  you  say  either  one? 

The  Witness:  I  didn’t  say  either  one.  I  said  it  is — 

Mr.  Russell:  Mr.  Examiner,  he  has  said  it  is  a  device,  a 
contract.  Now, — 

Presiding  Examiner:  For  a  different  purpose,  however, 
than  you  suggested,  if  I  understood  his  words. 

By  Mr.  Russell: 

Q.  Didn’t  T  understand  you  correctly  to  escape  regula¬ 
tion  by  the  Federal  Power  Commission,  Mr.  Falck?  A. 
I  said  to  prevent  the  rate  regulatory  formula  of  the  Com¬ 
mission  as  it  has  been  used  in  the  past  in  assigning  a  cost 

(4874) 

or  a  value  to  the  production  of  a  natural  gas  company 
owning  its  own  reserves  to  be  applied  to  the  gas  which 
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Phillips  would  make  available  under  this  contract  for  the 
Pacific  Northwest  Pipe  Line.  It’s  to  prevent  that  prop¬ 
erty  from  heinp:  costed  out  on  the  original  cost  and  being 
given  merely  a  six  per  cent  return  on  that. 

It’s  a  complex  way  around  Robin  Hood’s  barn. 

Yet  I  don’t  want  to  unfairly  summarize  the  contract 
without  having  the  contract  in  the  record. 

(4886) 

By  Mr.  Russell: 

Q.  Now,  referring  to  Exhibit  No.  542,  Mr.  Falck,  page 
2,  where  you  show  El  Paso  Natural  Gas  Company,  line  5, 
the  year  1942,  you  show  no  production.  Isn’t  that  correct? 
A.  That  is  right. 

Q.  Do  you  know  whether  or  not  at  that  time  El  Paso 
owned  any  reserves?  A.  Well,  owning  reserves  and  pro¬ 
ducing  from  reserves  that  are  o^vned  are  two  different 
things,  but  a  short  answer  to  your  question  is  I  don’t  know 
whether  they  did  or  not.  They  have  relations  with  a  com¬ 
pany  called  the  Western  Gas  Company  which  was  organ¬ 
ized  by  El  Paso  Natural  Gas  Company  in  1936,  and  orig¬ 
inally  El  Paso  owned  a  hundred  per  cent  of  its  capital 
stock.  Later  on  the  Western — ^Well,  the  Western  Gas  Com¬ 
pany  sold  gas  to  El  Paso.  There  have  been  some  com¬ 
plicated  intercorporate  changes  made  during  the  years.  I 
have  a  partial 

(4887) 

summary  of  those  if  you  would  like  me  to  read  it  into  the 
record.  I  don’t  think  it  has  any  particular  pertinence. 

In  1947  Western  Gas  Company  merged  with  the  Gulf 
States  Oil  Company,  a  larger  production  company  con¬ 
trolled  bv  Paul  Kavser,  who  is  President  of  El  Paso.  The 
new  company  resulting  from  the  merger  was  called  West¬ 
ern  Natural  Gas  Company.  El  Paso  received  one-third 
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of  the  stock  of  Western  Natural  Gas  Company,  and  the 
stockholders  of  Gulf  States  Oil  Company  received  two- 
thirds.  Thus,  the  interest  of  El  Paso  changed  from  100 
per  cent  interest  in  Western  Gas  Company  to  a  33 per 
cent  interest  in  the  new  Western  Natural  Gas  Company. 
El  Paso  entered  into  a  30-year  contract  to  buy  gas  from  the 
new  producing  company. 

All  of  this  information  is  contained  in  a  letter  dated 
March  1,  1947  to  the  stockholders  of  El  Paso  and  in  the 
proxy  statement  of  the  same  date  used  for  soliciting  prox¬ 
ies  for  a  vote  on  the  merger.  No  approval  by  the  Fed¬ 
eral  Power  Commission  was  obtained  in  connection  with 
the  merger.  El  Paso  still  holds  about  27  per  cent  of  the 
stock  of  Western  Natural  Gas  Company  according  to 
Moody’s  Manual  on  Public  Utilities. 

That  is  about  all  of  the  information  on  that  situation 
that  I  have.  And  I  think  it  speaks  for  itself. 

Q.  Do  you  have  the  statistics  of  the  natural  gas  com¬ 
panies  for  the  year  1942?  A.  Not  here. 

(4888) 


Presiding  Examiner :  Let ’s  take  a  ten-minute  recess  now. 


(Whereupon,  at  3 :12  p.m.,  a  recess  was  taken  until  3 :22 
p.m.) 


(4889) 


Presiding  Examiner:  The  hearing  will  come  to  order. 

Bv  ^Ir.  Russell : 

Q.  Before  the  recess,  I  think  there  was  a  pending  ques¬ 
tion.  A.  I  said  I  had  not  the  1942  statistics  with  me. 

Q.  I  show  you  the  document  designated  “Statistics  of 
Natural  Gas  Companies,  1942,  Federal  Power  Commission, 
Washington”  at  page  206,  with  respect  to  El  Paso  Natural 
Gas  Company.  Do  not  the  statistics  show  that  in  the  year 
1942  El  Paso  had  48,840,600  thousand  of  cubic  feet  or 
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mmcf?  A.  Yes,  it  shows  those  reserves  at  line  37  and  at 
line  25  it  shows  under  “Natural  Gas  Produced”  “None.” 

Q.  Now, —  A.  That  was  the  year  also  that  the  Natural 
Gas  Act  was  amended. 

Q.  I  refer  you  to  the  “Statistics  of  Natural  Gas  Com¬ 
panies  For  the  Year  1951-Federal  Power  Commission”  at 
page  406(a).  Now,  state  what  that  shows  with  respect  to 
gas  reserves  of  El  Paso  Natural  Gas  Company.  A.  Well, 
it  shows  in  thousands  of  cubic  feet,  in  producing  gas  lands, 
497,466;  in  non-producing  gas  lands,  523,570;  and  under 
contract,  9,517,500,000  mcf,  or  a  total  of  10,538,536,000 
mcf.  And  under  “Natural  Gas  Produced,”  on  line  117, 
it  shows  12  million,  approximately,  mcf,  as  against  natural 
gas  purchased  of  370,000, OCK)  mcf — not  a  very  appreciable 
per  cent  of  gas 

(4890) 

produced. 

Q.  Well,  that  is  one  of  the  companies  you  referred  to 
as  having  disposed  of  its  reserves,  isn’t  that  correct,  Mr. 
Falck?  A.  That  is  a  company — didn’t  say  it  disposed  of 
its  reserves.  I  said  it  transferred  its  interest. 

Q.  I  refer  you  to  transcript  page  13667,  Mr.  Falck,  at 
line  19,  where  you  began  your  answer.  Did  you  not  say 
there,  “Yes,  most  of  the  major  pipe  line  companies  which 
had  substantial  reserves  ten  years  ago  have  disposed  of 
part  or  all  of  their  reserves.  For  example,  referring  to  the 
companies  listed  on  page  1  of  the  exhibit — ” 

“You  mean  Exhibit  No.  542?”  That  was  the  question 
put  to  you  by  Mr.  Littman. 

And  you  continued,  “Yes,  sir,  under  the  heading  ‘Com¬ 
panies  Operating  in  1942,’  Arkansas-Louisiana,  City  Serv¬ 
ice,  El  Paso  Natural,  Panhandle  Eastern,  Southern  Natu¬ 
ral,  and  United  Gas  Pipe  Line  all  have  separated  out  some 
of  their  reserves.” 

Isn’t  that  correct?  A.  Yes,  that  is  what  I  testified. 
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Q.  Now,  El  Paso  has  increased  its  reserves  during  the  4 

period  1942  to  1951,  is  that  correct — by  referring  to  the 
documents  from  which  you  have  just  read  figures  into  the 
record.  A.  Well,  not  in  proportion  to  its  present  send-out. 
Actually,  a  lot  of  these  companies  have  increased  their 
production 

(4891) 

during  the  years.  But  my  testimony  has  related  to  the 
proportion  of  their  gas  production  to  the  total  of  their 
gas  production  and  their  gas  purchased. 

Q.  Well,  I  thought  that  you  were  talking  about  this  po¬ 
sition  of  the  reserves  and  not  production — I  didn’t  under-  ’ 

stand  that.  A.  Well,  my  statement  said  most  of  the  pipe 
line  companies.  It  didn’t  say  all.  And  it  said  that  they 
disposed  of  part  of  all  of  their  reserves.  It  didn’t  say 
they  disposed  of  all  of  their  reserves.  The  background 
for  the  statement  I  made  with  respect  to  El  Paso  I  read 
earlier  when  I  was  reading  the  storv  about  the  Western 
Gas  Company  and  the  Western  Natural  Gas  Company. 

Q.  In  other  words,  do  I  interpret  your  statement  cor¬ 
rectly  that  they  may  have  disposed  of  part  of  their  re¬ 
serves  and  increased  the  over-all  reserve?  As  is  true  with 
respect  to  El  Paso.  A.  Well,  I  couldn’t  answer  that  ques¬ 
tion  without  a  further  investigation  as  to  the  meaning  of 
the  third  item  that  I  read  into  the  record  of  reserves  un¬ 
der  contract.  I  don’t  know  whether  that  refers  to  the 
purchase  of  casing-head  gas  or  what  that  may  refer  to. 

Q.  I  was  referring  to  the  first  two  numbers  that  you 
read  into  the  record,  Mr.  Falck.  A.  Well,  the  significant 
figure  was  the  third  one,  as  far  as  volume  is  concerned. 

I  don’t  know  where  they  are  at  the  moment, 

(4892) 

but  the  record  will  show. 

Q.  Did  you  make  any  check  to  ascertain  whether  or  not 
in  that  period  El  Paso  had  ac(|uired  reserves  which  would 
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increase  the  over-all  reserve?  A.  I  made  no  particular 
study  of  El  Paso.  My  study,  as  the  exhibit  shows,  is  a 
study  of  gas  produced  by  natural  gas  companies  and  it  is 
not  a  statistical  study  of  gas  reserves  owned  by  natural  gas 
companies  which  they  might  later  transfer  to  some  other 
corporation  before  they  started  producing  from  them. 

Q.  Well,  Mr.  Falck,  I  am  referring  to  your  testimony 
now.  A.  I  understand  what  you  are  referring  to. 

Q.  And  not  to  the  exhibit.  A.  The  testimony  is  based  on 
the  exhibit. 

Q.  Well  when  you  spoke  of  reserves,  were  you  speak¬ 
ing  of  production?  A.  I  don’t  see  how  you  could  produce 
except  from  reserves.  What  are  you  going  to  produce 
from?  It  seems  to  me  that  production  and  reserves  are 
correlated  in  the  ordinary  situation. 

Q.  In  other  words,  they  would  get  the  reserves  in  an¬ 
ticipation  of  production.  A.  They  might  acquire  the  re¬ 
serves  in  anticipation  of  transferring  the  reserves  to  an¬ 
other  company  before  producing  from  them.  That  has 
been  done,  as  you  know,  I  don’t  know  whether  El  Paso 
will  produce  from  all  of  these  reserves  up  to  their  ex¬ 
haustion  as  El  Paso.  They  may  transfer  them  to  Western, 
or 

(4893) 

some  other  company. 

Q.  It  is  true,  is  it  not,  that  with  respect  to  El  Paso,  they 
have  increased  their  reserve.  Can  you  state  that  that  is  a 
fact  from  the  figures  which  have  been  shown  you?  A.  It  is 
true  that  they  have  increased  their  reserves,  yes,  sir,  but 
whether  they  will  produce  their  reserves  as  a  natural  gas 
company  or  not  in  the  future  is  an  open  question.  From 
personal  conversations  I  have  had  with  Mr.  Kayser  I  would 
think  that  would  be  doubtful — if  there  is  no  change  either 
in  the  Commission  policy  or  in  the  Natural  Gas  Act. 

Q.  Well,  upon  what  did  you  rely  when  you  stated  that 
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El  Paso  had  disposed  of  part  or  all  of  their  reserves? 
A.  I  relied  on  the  information  I  had  from  Moody’s  Manual 
with  regard  to  Western  Gas  Company  which  was  wholly 
owned  by  El  Paso,  which  organized  Western  Gas  Company 
in  1936  and  at  that  time  held  100  percent  of  its  capital 
stock,  and  which  later — I  don’t  want  to  repeat  my  testi¬ 
mony.  I  am  sure  it  is  in  your  mind. 

Q.  Did  you  examine  later  to  find  out  whether  in  the  in¬ 
terim  El  Paso  had  increased  its  gas  reserves?  A.  No, 
I  did  not,  because  I  wasn’t  making  a  study  of  reserves.  The 
principal  study  I  made  was  a  study  of  production. 

Q.  I  understand,  Mr.  Falck.  But  you  made  the  state¬ 
ment  in  this  record  that  most  of  the  companies,  and  re¬ 
ferred  to  six  specific  companies,  and  said  that  they  had 
disposed  of  part  or 

(4894) 

all  of  their  reserves.  Now,  the  figures  that  I  have  shown 
you  indicate  that  with  respect  to  El  Paso  they  have  in¬ 
creased  their  reserves,  notwithstanding  the  fact  that  there 
may  have  been  one  disposition  during  the  period. 

Mr.  Littman :  Mr.  Examiner,  I  am  goin  to  object  to  this 
repetitious  cross-examination.  It  seems  to  me  that  the 
tv’o  matters  are  not  at  all  inconsistent. 

Presiding  Examiner:  Well,  I  think  that  will  clear  itself 
up  in  reading  it.  Let’s  go  ahead. 

By  Mr.  Russell : 

Q.  Now,  another  company  that  you  referred  to  is  Arkan- 
sas-Louisiana.  I  think  you  have  put  some  testimony  in 
the  record  earlier  with  respect  to  that  company.  But  I 
don’t  think  this  will  be  repetitious.  When  did  Arkansas- 
Louisiana  dispose  of  its  reserves,  Mr.  Falck?  A.  I  have 
nothing  that  I  can  add  to  the  story  on  Arkansas-Louisi- 
ana  Gas  Company,  to  the  testimony  about  its  corporate 
situation  which  I  read  into  the  record,  I  think,  this  morning. 
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Q.  Do  you  know  the  amount  of  acreage  which  was  trans¬ 
ferred  Mr.  Falck?  A.  Well,  as  I  read  this  morning  in  the 
record,  the  plan  that  was  submitted  to  the  SEC  provided, 
among  other  things,  that  Arkansas-Louisiana  would  trans¬ 
fer  one-half  trillion  cubic  feet  of  gas  reserves  to  Arkansas 
Fuel  Oil  Company  in  exchange  for  the  gasoline  plants  of 
Arkansas  Fuel  Oil,  and  upon  completion 

(4895)  I 

of  the  reorganization,  Arkansas-Louisiana  and  Arkansas  ■ 
Fuel  Oil  will  be  independent  companies.  i 

Q.  Do  you  know  whether  or  not  Cities  Service  was  in-  i 
volved  in  that  transfer?  A.  Well,  I  can’t  say  definitely  ^ 
as  to  that. 

Q.  Do  you  know  whether  or  not  Arkansas-Louisiana  had  i 
more  reserves  in  1951  than  it  had  in  1942?  A.  Not  without  i 
checking  the  book.  I  note  that  I  read  in  the  record  this  ; 
morning  that  Arkansas  Natural  Gas  Company  had  been  i 
in  turn  a  subsidiary  of  Cities  Service  Company,  which  i 
latter  company,  that  is.  Cities  Service  Company,  owned  24.3  j 
percent  of  the  Class  A  stock  and  74.97  per  cent  of  the  com-  j 
mon  stock  of  Arkansas  Natural  Gas  Company,  to  answer  ; 
your  question. 

Q.  Do  you  know  whether  or  not  there  was  any  subse-  j 
quent  transfer  of  reserves  by  the  parties  in  that  proceed- , 
ing — for  instance.  Cities  Service  Oil  and  City  Service  ?  A. : 

I  haven’t  made  any  study  of  that.  ; 

I 

Q.  Do  you  know  what  proportion  the  half  trillion  cubic! 
feet  that  you  have  referred  to  represented  as  related  to  the  | 
whole  of  Arkansas-Louisiana  reserves?  A.  No,  I  do  not. 

Q.  Now,  referring  back  to  El  Paso  Natural  Gas  Company,  | 
do  you  know  the  amount  in  dollars  which  El  Paso  had  in- 1 
vested  in  production  plant  during  the  years  1942  to  1951  ?| 
A.  No,  I  do  not.  I 
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Q.  You  made  no  check  to  determine.  A.  No.  I  do  know 
that  the  jras  produced  by  El  Paso  from  its  own  reserves 
was  negligible  in  comparison  to  the  total  of  gas  produced 
and  purchased.  In  1951  it  was  3.6  percent. 

Q.  You  stated  that  you  have  had  some  discussions  with 
Mr.  Kayser  which  would  lead  you  to  believe  that  there 
would  be  no  expansion  in  El  Paso  reserves  or  production, 
Mr.  Falck,  is  that  right?  A.  Well,  I  am  speaking  for  my¬ 
self  here,  not  for  Mr.  Kayser,  and  all  I  can  say  is  that  as 
a  result  of  discussions  that  I  have  had  with  Mr.  Kayser, 
I  received  the  impression  that  El  Paso  would  not  produce 
all  of  its  acreage  as  El  Paso  unless  there  was  a  change  in 
the  thinking  of  the  Federal  Power  Commission’s  staff 
vdth  respect  to  the  treatment  of  these  matters  that  we  are 
discussing,  or  unless  Congress  itself  made  a  further  clari¬ 
fication  with  respect  to  using  the  cost  method  for  valuing 
reserves. 

Now,  I  take  responsibility  for  receiving  the  impression 
from  the  conversations  I  had  with  Mr.  Kayser.  I  do  not 
think  it  would  be  fair  to  him  for  me  to  testify  for  him.  He 
can  testify  for  himself  very  ably. 

Q.  Have  you  become  aware  of  any  proposal  of  El  Paso 
to  increase  its  investment  in  wells  and  well  leases?  A.  I 
have  not  followed  the  affairs  of  that  corporation.  I  am 
aware  of  the  official  position  of  the  Independent  Natural 

(4897) 

Gas  Association  of  which  Mr.  Paul  Kayser  has  been  presi¬ 
dent  and  is  an  executive  officer. 

Q.  But  you  have  no  information  with  respect  to  invest¬ 
ment  in  production  plant  in  1945,  let  us  say,  as  compared 
to  1951,  and  you  did  not  attempt  to  determine  whether 
or  not  El  Paso  had  plans  for  expanding  its  production 
properties  in  the  future.  A.  No,  I  made  no  special  study 
of  El  Paso. 
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Q.  Now,  you  also  referred  to  Panhandle  Eastern  Pipe 
Line  Company  as  disposing  of  some  of  its  reserves  to 
Hugoton  Production  Company.  Do  you  know  either  the 
acreage  or  the  volume  of  gas  which  was  disposed  of  by 
Panhandle  to  Hugoton?  A.  Well,  that  figure  could  be  sup¬ 
plied  for  the  record.  I  don’t  have  it  in  mind. 

Q.  Do  you  know  what  percentage  of  the  reserves  trans¬ 
ferred  is  related  to  the  total  reserves  of  Panhandle  East¬ 
ern  Pipe  Line  Company.  A.  I  would  have  to  supply  that 
for  the  record,  too.  I  don’t  like  to  guess  about  those 
things. 

Q.  You  didn’t  make  any  studies?  A.  Well,  there  are 
estimates  of  Panhandle’s  reserve  situation  in  its  current 
report  for  the  year  1952  and  the  amount  of  the  Hugoton 
reserves  is  in  the  official  record  here  somewhere  because 
that  case  was  litigated  up  to  the  Supreme  Court — that  is, 
the  reserves  at  that  time.  My  recollection  is  that  all  of 
those  reserves  were  undeveloped  as  of  that  date. 

(4898) 

Q.  You  don’t  know  what  percentage,  however,  it  repre¬ 
sented.  A.  No,  I  do  not. 

Q.  Now,  what  is  the  situation  with  respect  to  Southern 
Natural,  which  is  another  company  to  which  you  referred 
as  having  disposed  of  part  or  all  of  its  reserves?  A.  I 
don’t  quite  understand  “what  is  the  situation.”  What  do 
you  mean  by  that?  I  think  the  situation  is  a  very  fortu¬ 
nate  one  for  the  stockholders  of  Southern  Production. 

Q.  Well,  what  reserves  did  they  dispose  of?  A.  I  can¬ 
not  recall  now  whether  I  read  the  story  I  have  on  Southern 
Natural  into  this  record  or  not.  Do  you  recall  whether  I 
did  or  not? 

Q.  I  don’t  think  you  have,  Mr.  Falck.  A.  Well,  the 
notes  that  I  have  relating  to  disposition  of  producing  prop¬ 
erties  are  as  follows  with  respect  to  Southern  Natural  Gas 
Company. 
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In  1940  Southern  Natural  Gas  Company  caused  South¬ 
ern  Production  Company  to  be  organized  under  the  laws 
of  the  State  of  Alabama.  This  new  corporation  was  in 
1946  merged  with  a  Delaware  corporation  of  the  same 
name.  Southern  Natural  at  all  times  prior  to  July  1947 
had  100  percent  stock  ownership  of  these  producing  or¬ 
ganizations.  This  information  is  contained  in  the  report 
of  Southern  Production  dated  June  20,  1947. 

Between  1940  and  1947  Southern  Production  acquired 

(4899) 

substantial  producing  properties  in  Louisiana  and  Texas. 
These  were  apparently  acquired  from  independent  sources 
and  not  from  Southern  Natural  itself.  Southern  Natural 
itself  ouTied  directly  few  if  any  gas  reserves  according  to 
the  prospectus  of  Southern  Natural  dated  June  6,  1941,  re¬ 
lating  to  234,868  shares  of  Southern  Natural  common 
stock. 

On  June  16,  1947,  Southern  Natural  declared  a  dividend 
payable  to  the  holders  of  its  common  stock  in  kind  of  one 
share  of  Southern  Production  for  each  share  of  Southern 
Natural  held  of  record  on  July  3,  1947,  and  payable  on 
July  28,  1947. 

Southern  Production  contracted  to  sell  all  of  its  gas  to 
Southern  Natural  from  the  Logansport  Field  and  gave 
Southern  Natural  an  option  on  gas  to  the  Carthage  Field 
according  to  a  letter  of  Southern  Natural  to  stockholders 
dated  June  20,  1947  and  according  to  the  report  of  the 
Southern  Production  Company  dated  June  20,  1947,  which 
is  reported  in  Moody’s  Manual  for  Industrials.  And  so 
far  as  I  can  learn,  no  approval  was  obtained  from  the 
Federal  Power  Commission  in  connection  with  this  dis¬ 
tribution. 

I  might  add  that  one  of  the  reasons  for  separating  some 
of  these  production  and  natural  gasoline  extraction  op¬ 
erations  into  another  corporate  vehicle  is  so  that  the  profits 
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from  the  natural  gasoline  operations  may  enure  to  the 
benefit  of  the  stockholders  of  the  production  company  and 
not  be  used  to  reduce  the  costs  of  the  natural  gas  com¬ 
pany  or  its  operating  expenses  in 

(4900) 

accordance  with  the  familiar  treatment  of  the  Federal 
Power  Commission’s  staff. 

Q.  Would  you  add  “Commission”  to  that,  too,  Mr. 
Falck?  A.  And  Commission.  If  the  Commission  goes 
along  with  the  staff,  I  will  add  the  Commission.  I  don’t 
know  whether  they  always  do. 

Q.  Well,  that  is  what  the  Commission  has  done,  isn’t 
that  correct,  in  its  opinions?  A.  I  think  for  the  most  part 
the  Commission  has  used  the  natural  gasoline  profits  as 
credits  to  reduce  the  operating  expenses  and  thereby  to 
take  away  the  profits  from  the  stockholders  who  would 
otherwise  get  them  if  the  gasoline  plants  were  owned  by 
a  production  company.  I  only  say  this  because  you  asked 
me  before  whether  there  were  other  reasons  why  people 
formed  production  companies.  That  is  one  of  the  other 
reasons  that  I  forgot  to  mention  before. 

Q.  Mr.  Falck,  do  you  know  the  volume  of  reserves  which 
Southern  had  at  the  end  of  1946  which  is  just  prior  to  the 
date,  I  believe,  you  mentioned  with  respect  to  transfer  of 
the  producing  properties  to  Southern  Production  Com- 
any?  A.  I  don’t  have  that  figure. 

Q.  I  refer  you  to  the  “Statistics  of  Natural  Gas  Com¬ 
panies  for  the  Year  Ended  December  31,  1946”  as  they 
relate  to  Southern  Natural  Gas  Company  and  ask  you  to 
look  at  line  56  which  shows  gas  reserves,  thousands  of 
cubic  feet,  and  ask  you  what  the 

(4901) 

figure  is.  A.  The  figure  is  98,733,815  mcf. 

Q.  Now,  referring  to  the  “Statistics  of  Natural  Gas 
Companies  for  the  year  1951”  I  ask  you  to  refer  to  line 
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149,  “Gas  Reserves — Thousands  of  Cubic  Feet  in  Pro¬ 
ducing  Gas  Lands”  and  ask  you  to  read  into  the  record 
what  the  figure  there  shown  is.  A.  That  figure  is  255,548,- 
000  mcf. 

Q.  So  despite  the  transfer  to  Southern  Production  Com¬ 
pany,  the  reserves  of  Southern  Natural  Gas  Company  in¬ 
creased  between  the  years  1946  and  1951,  is  that  correct? 
A.  Well,  if  those  reserves  are  correctly  estimated  by  the 
company  and  its  geologists,  and  I  have  no  reason  for  feel¬ 
ing  that  they  are  not,  there  has  been  an  increase  in  the 
estimate  of  the  gas  reserves.  But  there  has  also  been 
quite  an  increase  in  the  send-out  of  the  company,  and  one 
would  have  to  do  a  little  arithmetic  to  find  out  whether  or 
not  the  sales  and  market  responsibilities  of  Southern 
Natural  Company  have  increased  faster  or  not  as  fast  as 
the  reserves  there  shown.  I  haven’t  done  that. 

Q.  As  I  understood  you,  your  testimony,  did  you  say 
that  the  reserves  of  Southern  were  transferred  to  South¬ 
ern  Production  Company?  A.  I  don’t  think  I  did. 

Q.  I  just  wanted  to  clarify  that  for  the  record. 

(4902) 

A.  No,  I  did  not  so  testify. 

Q.  Well,  is  it  correct  that  Southern  Natural  Gas  Com¬ 
pany  caused  the  incorporation  of  a  producing  subsidiary 
and  then  transferred  it  stock  to  its  own  stockholders — is 
that  the  stiuation?  A.  Yes,  that  is  correct.  That  is  what 
I  testified.  Whether  the  Commission  would  regard  that  as 
an  affiliate  or  not,  I  don’t  know*. 

Q.  Did  you  make  any  study  to  determine  the  acreage 
which  Southern  had  in  1946  as  compared  to  1951?  A.  No, 
I  made  no  study  of  reserves. 

Q.  Now,  the  last  company  to  which  you  referred  was 
United  Gas  Pipe  Line  Company,  and  as  I  understand  it, 
according  to  your  Exhibit  No.  542,  United  Gas  Pipe  Line 
had  no  production  property  in  the  year  1942  and  had  none 
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down  to  1951,  is  that  correct?  A.  I  didn’t  say  have  any 
gas  production  properties.  I  said  the  Federal  Power  Com¬ 
mission  reports  did  not  disclose  that  they  had  produced 
any  gas  of  their  own — zero  all  the  way  through  for  United 
Gas  Pipe  Line  Company. 

Q.  Do  you  know  whether  or  not  United  had  any  reserves 
in  1942?  A.  No,  I  do  not. 

Q.  Do  you  know  whether  they  have  any  in  1951?  A.  No, 
I  just  assumed  the  Union  Producing  Company  was 

(4903) 

relied  upon  as  its  principal  outside  source.  But  I  did  not 
make  anv  detailed  studv  of  the  situation. 

Q.  Did  you  attempt  to  ascertain  what  volume  of  gas 
was  produced  by  Union  Producing  Company  in  the  year 
1942?  A.  No,  I  did  not.  So  far  as  I  know.  United  Gas  Pipe 
Line  Company  does  not  owm  a  single  share  of  Union  Pro¬ 
ducing  Company  stock. 

Q.  Do  you  know  whether  or  not  United  Gas  Corporation 
owns  the  stock  of  both  of  them  ?  A.  I  am  advised  that  they 
do  have  ownership  in  both  situations. 

Q.  But  you  did  not  treat  that  as  gas  being  produced  by  a 
natural  gas  company  as  you  have  with  respect  to  some 
others.  A.  No,  I  certainly  did  not.  And  so  far  as  I  know. 
Union  Producing  Company  has  never  been  subject  to  the 
same  harsh  regulation  that  the  staff  recommends  for  Pan¬ 
handle’s  production,  because  it  is  a  producing  company 
rather  than  an  inter-state  natural  gas  transportation  com¬ 
pany.  I  would  like  to  add,  if  I  may,  Mr.  Russell,  that  I 
am  not  alone  in  entertaining  this  view.  I  have  just  noticed 
that  Commissioners  Smith  and  Wimberly  in  their  famous 
report  in  the  case  of  G-580,  said  “Under  these  circum¬ 
stances,  the  inter-state  pipe  lines  may  be  impelled  to  seek 
means  of  relief  from  rate-making  policies  which  prevent 
them  from  realizing  upon  the  economic  value  of  their  gas 
reserves.  In  order  to  circumvent  the  financial  disadvant¬ 
ages  of  the  cost 
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standard,  the  pipe  line  companies  may  be  encouraged  to 
avoid  inter-state  markets  for  their  own  gas  production  in 
so  far  as  possible,  or  they  may  decide  to  dispose  of  their 
producing  properties  altogether.  Continued  rigid  adherence 
to  the  cost  standard  mav  therefore  induce  the  divorcement 
of  producing  properties  from  the  inter-state  operations  of 
pipe  line  companies  with  the  resultant  loss  of  whatever  ad¬ 
vantages  there  may  be  in  such  integrated  operations  from 
the  standpoint  of  both  the  companies  and  their  customers.” 

That  is  from  page  212  of  the  Natural  Gas  Investigation, 
Docket  No.  G-580  Report  of  Commissioner  Nelson  E.  Smith 
and  Commissioner  Harrington  Wimberly,  1948. 

Q.  Mr.  Falck,  I  don’t  think  there  has  been  any  inference 
on  the  record,  has  there,  that  you  are  standing  alone  in 
your  views  ^^dth  respect  to  this  matter.  I  think  Panhandle 
would  take  the  same  position,  don’t  you?  A.  They  are 
not  my  client.  I  wouldn’t  know. 

Q.  Panhandle?  A.  Well,  I  beg  your  pardon.  I  think — 
I  would  like  to  strike  that.  I  would  like  to  clarify  that 
statement.  I  will  sav  I  am  not  an  officer  of  Panhandle  and 
therefore  not  consulted  decisively  as  to  their  top  manage¬ 
rial  decisions. 

Q.  Now,  do  you  know  of  any  other  companies  on  your 
Exhibit  542  which  have  disposed  of  part  or  all  of  its  re¬ 
serves,  other  than  the  six  that  you  have  referred  to? 

(4905) 

A.  I  have  forgotten  whether  Northern  Natural  Gas  is 
one  of  the  six.  Is  Northern  one  of  the  six?  I  think  what 
Northern  Natural  has  done  with  its  reserves  took  place 
after  the  time  I  prepared  my  direct  testimony. 

Q.  Well,  you  did  say  the  Commission  is  familiar  with 
the  Northern  Natural  Gas  situation  “so  I  won’t  comment 
on  it.”  A.  Well,  now  I  would  like  to  comment  on  it  and 
say  that  the  Northern  Natural  Gas  Company,  from  my 
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standpoint,  which  is  not  that  of  a  lawyer  but  that  of  an 
economist,  should  be  included  with  the  other  companies  as 
a  company  which  is  attempting,  if  you  please,  to  circum¬ 
vent  the  harsh  consequences  of  the  Commission  staff’s 
policy  on  gas  production. 

Q.  Now  do  you  know  any  companies  in  your  list,  other 
than  the  six  and  Northern,  which  have  disposed  of  their 
reserves?  A.  Well,  not  unless  you  include  the  five  that 
never  went  out  and  got  any  substantial  reserves — Michi- 
gan-Wisconsin,  Tennessee  Gas,  Texas-Eastern,  Texas  Gas 
and  Trans-Continental.  They  disposed  of  them  before 
they  acquired  them. 

Q.  I  think  we  have  been  over  that  situation,  what  their 
situation  is,  Mr.  Falck.  A.  AVell,  all  I  want  to  say  is  be¬ 
cause  the  number  is  six  it  should  not  mislead  anybody. 
The  five  that  did  not  have  any  could  hardly  dispose  of 
w’hat  they  did  not  have.  So  you  could  count  it  as  six  or 
as  eleven. 

Q.  Do  you  know  how  many  companies  subject  to  the 

(4906) 

jurisdiction  of  the  Federal  Power  Commission  own  gas  re¬ 
serves?  A.  I  don’t  think  anybody  knows  the  answer  be¬ 
cause  you  cannot  find  out  who  is  and  who  is  not  subject  to 
the  Commission’s  jurisdiction  yet.  Is  Phillips  Petroleum 
subject  to  the  Commission  jurisdiction?  I  would  think  so, 
but  the  Commission  thinks  not. 

Q.  Well,  we  will  relate  it  to —  A.  If  they  are,  then  there 
are  hundreds  and  hundreds  of  companies  subject  to  the 
Commission’s  jurisdiction.  If  they  are  not,  there  are  hun¬ 
dreds  and  hundreds  of  companies  not  subject  to  the  Com¬ 
mission’s  jurisdiction. 

Q.  All  right.  Let’s  confine  it  to  those  companies  shown 
in  the  “Statistics  of  Natural  Gas  Companies”  or  compan¬ 
ies  who  file  annual  reports  with  the  Commission  from  which 
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vour  information  was  taken.  A.  I  made  no  studv  of  own- 

•  * 

ership  of  reserves  by  those  companies. 

Q.  With  respect  to  the  companies  that  are  shown  in  your 
exhibit,  do  you  know  to  what  extent  the  volumes  of  re¬ 
serves  may  have  increased,  other  than  those  that  we  have 
referred  to  previously?  A.  No.  All  I  know  is  that  the 
percentage  of  gas  produced  from  locally-owned  reserves 
taken  in  the  aggregate  has  declined  very  substantially  in 
the  last  ten  years.  And  I  would  like  to  point  out  at  this 
time,  if  I  may,  that  if  it  was  an  egregious  blunder  to  add 
up  all  of  the  companies  in  the  book,  the  very 

(4907) 

I  competent  statistical  statf  of  the  Federal  Power  Commis¬ 
sion  made  the  same  blunder,  because  on  page  XI  of  the 
“Statistics  of  Natural  Gas  Companies  for  the  Year  1950,” 
The  Federal  Power  Commission,  in  its  oflBcial  published 
and  widely  circulated  report — I  might  say  often-quoted  re¬ 
port — shows  totals  of  number  of  customers,  totals  of  gas 
sales,  totals  of  revenues.  And  in  other  tables  throughout 
the  summary  of  that  report,  all  of  the  figures  in  the  book 

are  totalized  and  thev  are  totalized  without  the  elimina- 

•> 

tions  of  the  kind  that  you  were  referring  to  earlier. 

Q.  I  think  I  have  indicated  earlier,  Mr.  Falck,  that  this 
is  not  intended  to  be  an  analysis  or  a  study  of  the  situation 
such  as  your  exhibit  purports  to  be.  Isn^t  that  correct? 
It  is  a  statistical  compilation  of  figures.  A.  This  is  an 
addition  of  the  parts,  and  the  whole  is  equal  to  the  sum  of 
the  parts,  and  that  process  of  addition  is  the  same  simple 
process  that  I  followed.  I  am  not  saying  it  is  a  good 
process,  but  it  was  good  enough  for  the  Commission  to  pub¬ 
lish. 

Q.  Did  you  say  page  eleven,  Mr.  Falck,  of  the  1950  An¬ 
nual  Report? 

Presiding  Examiner:  Roman. 


4909 


By  Mr.  Russell: 

Q.  Roman  Eleven?  A.  Yes.  But  the  aggregates  for  the 
industry  which 

(4908) 

represent  simple  addition  are  shown  in  practically  all  of 
the  tables  in  this  forward,  all  the  statistical  tables  in  this 
forward  summary. 

Q.  Mr.  Falck,  it  would  all  depend  upon  what  the  table 
was  designed  to  show,  would  it  not,  and  no  use  has  been 
made  of  these  figures  with  respect  to  attempting  to  show 
what  you  are  showing,  is  that  correct?  A.  Well,  these 
figures  show  percentages. 

Q.  I  would  presume  that  if  you  took  the  production  and 
the  consumption  it  would  come  out  about  even,  too,  wouldn’t 
it?  A.  Well,  for  example,  they  show  a  total  for  natural 
gas  purchased  in  dollars  of  $595,136,000,  for  the  industry 
as  a  whole,  all  reporting  natural  gas  companies.  That  is 
in  the  first  column  of  Table  10  on  page  XV.  And  they  show 
production  expenses  after  the  credits  for  duplicate  and 
joint  expenses,  $3,347,000.  I  think  that  illustrates  per¬ 
fectly  the  idea  that  I  am  driving  at  that  these  natural  gas 
companies  have  overwhelmingly  gone  into  the  business  of 
purchasing  gas  rather  than  producing  it. 

Q.  Where  do  they  show  gas  produced  on  that  page,  Mr. 
Falck?  A.  Well,  they  have  got  production  expenses — it 
is  broken  down  between  operation,  maintenance,  residuals, 
gas  rovalties — 

Q.  Are  you  looking  at  ’50  or  ’51,  Mr.  Falck?  A.  I  am 
looking  at  1950. 

(4909) 

Q.  Do  you  see  on  that  page  any  place  where  they  have 
the  volume  of  gas  produced?  A.  I  was  giving  these  figures 
in  dollars. 
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Q.  Well,  it  has  gas  sales  in  millions  of  feet,  too.  hasn’t 
it?  A.  Not  the  table  I  am  looking  at.  I  am  now  looking  at 
Table  10,  as  I  said,  on  page  XV — pointing  to  the  dollars  of 
natural  gas  purchased  as  against  the  relatively  small  num¬ 
ber  of  dollars  of  production  expense. 

Q.  I  thought  you  were  referring  to  the  table  on  page  XI. 
A.  I  referred  to  that  before.  I  made  my  reference  quite 
clear  as  I  was  going  along. 

Q.  Do  you  know  what  is  included  in  production  expenses, 
referring  to  Table  10  on  page  XV?  A.  Well,  the  table 
speaks  for  itself.  It  says  “Operation,  ^laintenance,  Eesi- 
duals  Produced — Credit,  Residuals  Expenses,  Gas  Well 
Royalties,  Natural  Gas  Rents,  Duplicate  and  Joint  Ex¬ 
penses  Net.” 

Q.  Does  it  include  the  item  of  return  and  taxes?  A.  No, 
it  does  not.  That  is  not  an  expense,  That  is  an  overhead 
item. 

Q.  Depreciation,  Depletion?  A.  No,  they  are  not  in¬ 
cluded  in  expense.  Actually,  depletion  becomes  a  credit 
according  to  the  staff’s  method. 

(4910) 

Q.  Well,  you  don’t  have  the  comparable  figures  here  to 
make  a  comparison,  then,  do  you?  A.  Well,  the  text  of 
the  Commission’s  report  says  “Production  expenses  in¬ 
cluding  expenses  the  cost  of  purchased  gas  amounted  to 
$582  million  or  70  percent  of  the  total  expenses.”  Now,  of 
that  $582  million,  which  is  reported  by  the  Commission 
in  its  own  text,  the  gas  purchased  was  $595.  It  is  a  little 
difficult  to  figure  that  out.  They  may  be  referring  only 
to  the  companies  that  are  50  percent  or  more  of  whose 
utility  income  comes  from  natural  gas  companies.  Over¬ 
whelmingly,  the  large  percentage  of  the  total  cost  of  pro¬ 
duction,  including  gas  purchases,  was  natural  gas  pur¬ 
chased,  according  to  the  Commission’s  own  figures  and 
statements. 


182 


4911 


Q.  Well,  Mr.  Falck,  did  you,  in  your  study  and  analysis 
of  the  statistics  of  natural  gas  companies,  attempt  to  de¬ 
termine  how  many  companies  reported  to  the  Federal 
Power  Commission  in  1942!  A.  No,  I  did  not.  I  just  took 
the  largest  number  of  companies  in  order  to  save  work, 
figuring  that  I  would  get  80  or  85  percent  of  the  total  by 
taking  20  or  30  companies  instead  of  taking  100  or  more. 

Q.  Would  the  same  be  true  in  1945  and  1951?  A.  Would 
the  same  what  be  true? 

Q.  That  is,  you  made  no  study  to  determine  the  number 
of  companies  which  reported  to  the  Commission  during 
each  one  of 


(4911) 

those  years.  A.  It  wouldn  T  take  much  of  a  study.  It  would 
just  take  a  glance  at  the  published  reports  of  the  Commis¬ 
sion  to  show  how  many  reporting  companies  there  were 
each  year. 

Q.  You  made  no  study  to  determine  the  type  of  opera¬ 
tions  of  any  of  the  companies,  did  you?  A.  The  meaning 
of  the  question  is  not  clear  to  me.  What  do  you  mean  by 
“type  of  operations?” 

Q.  Well,  take  the  so-called  stub-line  companies.  Would 
you  anticipate  they  would  have  any  production?  A.  They 
might  have.  Indiana  Gas  and  Water  Company,  for  which 
I  do  a  little  amount  of  work  now  and  then,  has  a  small 
amount  of  production  in  Indiana.  It  doesn^t  amount  to 
much.  I  don’t  know  whether  you  would  call  them  a  stub¬ 
line  company  or  not. 

Q.  Well —  A.  They  build  stub  lines. 

Q.  Well,  let’s  take  a  company  such  as  Alabama- 
Tennessee  Natural  Gas  Company.  Are  you  familiar  with 
their  operations?  A.  In  a  general  way,  yes. 

Q.  Do  you  know  whether  or  not  Alabama-Tennessee  Na¬ 
tural  Gas  Company  has  any  production?  A.  I  don’t  think 
they  do.  But  there  are  people  who  are  willing  to  put  money 
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into  drilling  for  gas  in  Alabama.  They  might  have  some 
day,  if  the  Commission’s  policies  are  changed. 

(4912) 

Q.  Well,  Mr.  Falck,  the  gas  that  Alabama-Tennessee  Na¬ 
tural  Gas  Company  purchases  comes  from  some  other  na¬ 
tural  gas  company,  does  it  not  ?  A.  It  used  to  come  from 
Tennessee  Gas  Transmission.  I  don’t  think  there  has  been 
any  change  in  that  situation. 

Q.  So  that  would  constitute  a  purchase  for  which  there 
would  be  no  production,  is  that  correct?  A.  Yes,  but  they 
are  not  included  in  my  study  because  of  their  small  size. 

Q.  But  their  load  is  included  in  the  loads  of  Tennessee 
Gas  Transmission  Company.  A.  That  is  right,  it  is  in¬ 
cluded  in  the  totals  for  the  industry  that  the  Federal 
Power  Commission  shows  in  these  tables.  All  I  was  point¬ 
ing  out  was  that  the  statisticians  of  the  Federal  Power 
Commission  make  additions  of  this  type  just  the  same  as 
I  did  and  published  them. 

Presiding  Examiner :  Let  me  break  in  on  this.  It  is  now 
four- twenty.  Are  you  about  through? 

Mr.  Russell:  No,  sir,  I  am  not  about  through,  Mr.  Ex¬ 
aminer. 

Presiding  Examiner:  Well,  I  would  like  to  recommend 
that  you  study  this  record,  and  I  would  like  you  to  make  a 
count  on  the  repetition  that  has  existed  today.  I  think  the 
last  four  or  five  pages  shows  no  repetition  of  his  statement 
that  he  did  not  make  a  study  of  natural  gas  reserves.  You 
must  be  slipping.  You  have  had  that  on  almost  every  page. 

(4913) 

I  think  we  might  center  now  on  what  he  did  do  and  what  it 
is  related  to.  And  if  we  are  going  to  continue  this  any 
further.  I  am  going  to  have  to  start  drawing  a  bead  on  this 
thing.  I  have  been  very  patient  today. 

Mr.  Russell:  Well,  each  one  of  the  companies  that  he 
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referred  to,  Mr.  Examiner,  presented  an  individual  situ¬ 
ation.  I  think  that  we  developed  from  the  witness  that  in 
some  instances  the  reserves  increased,  in  some  instances — 

Presiding  Examiner:  Let  me  make  my  point  perfectly 
clear.  When  you  get  this  record,  I  would  like  you  to  con¬ 
sider  each  one  of  these  companies  by  name,  and  then  con¬ 
sider  just  how  many  times  he  has  told  the  same  story 
about  the  same  company  today.  And  I  don’t  want  that 
to  happen  tomorrow.  In  fact,  I  am  going  to  see  that  it 
does  not  happen — especially  if  we  forget  overnight  I  am 
not  going  to  forget.  I  am  going  to  have  it  in  front  of  me. 

Now,  I  am  delighted  to  have  this  thing  explored,  but  I 
am  not  going  to  have  the  repetition  we  have  had  today.  So 
start  culling  down  where  you  don’t  have  to  get  a  lot  of 
repetition.  And  I  am  doing  this  before  the  close,  so  if 
you  are  going  to  continue,  you  have  got  to  have  some  new 
ground.  Otherwise,  you  are  just  about  done.  Because  you 
are  not  going  to  continue  to  have  this  repetition.  And  you 
are  not  going  to  continue  to  cross-examine  on  areas  where 
he  has  said  as  many  as  25  times  during  the  day  that  he 
did  not  study  those  areas  and  pointed  out  why  he  did  not 
study  them.  It  does  not  add  anything  to  the 

(4914) 

record  to  have  a  witness  repeat,  repeat,  repeat  and  repeat 
‘‘I  did  not  study  that,”  “I  do  not  know  that,”  ‘‘It  had  no 
bearing  on  what  I  did,”  when  it  is  perfectly  apparent 
that  it  did  not  have  any  bearing  on  what  he  did. 

So  go  ahead  until  4:30.  But  please  study  this  record  of 
today  overnight  on  the  subject  of  repetition. 

I  am  saying  this  because  I  hope  to  get  assistance.  I  do 
not  like  to  have  to  carry  these  loads  by  myself. 

Next  question. 

Bv  Mr.  Russell: 

Q.  Well,  let  us  refer  to  page  13668  of  the  transcript 
which  contains  a  portion  of  your  testimony.  Now,  you  have 
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stated  During  the  same  period,  the  annual  cost  of  natural 
gas  purchased  by  natural  gas  pipe  lines  increased  over  100 
percent,  from  $224  million  in  1945  to  $533  million  in  1950.” 
Isn’t  that  correct?  A.  That  is  correct. 

Q.  Now,  naturally  these  companies,  one  of  which  I  have 
referred  to  previously,  where  they  would  have  no  produc¬ 
tion  would  add  to  that  increase  in  the  dollars  reflected  by 
purchased  gas,  isn’t  that  right? 

Mr.  Littman:  I  object  to  that.  It  is  repetitious.  I  am 
going  to  start  to  interpose  objections  on  the  ground  of 
repetition. 

Mr.  Russell:  There  is  no  repetition  there,  Mr.  Examiner. 

(4915) 

Mr.  Littman:  That  ground  has  been  covered  several 
times,  I  believe.  The  witness  has  explained  over  and  over 
again  exactly  what  he  did. 

Presiding  Examiner:  First  of  all,  what  is  the  source  of 
those  figures? 

The  Witness :  The  $553  million  figure  came  directly  from 
an  item  entitled  “Natural  Gas  Purchased”  in  a  column 
headed  “Natural  Gas  Companies  Deriving  50  Percent  or 
More  Utility  Operating  Income  from  Natural  Gas  Opera¬ 
tions”  in  a  table  entitled  “Gas  Operating  Expenses,  Year 
'  Ended  December  31,  1950”  on  page  SV  in  the  Federal 
Power  Commission  published  report  entitled  “Statistics 
of  Natural  Gas  Companies,  1950.”  I  take  no  responsibility 
for  the  figure.  I  merely  accept  what  I  have  seen  in  this 
report. 

Presiding  Examiner:  All  right.  Now,  where  did  the 
other  figure  come  from? 

The  Witness:  The  other  figure  came  from  a  correspond¬ 
ing  table  in  the  1945  edition  of  the  same  publication. 

Presiding  Examiner:  And  the  inter-relationship  is  ap¬ 
parent  the  minute  you  look  at  them. 

The  Witness:  I  think  so,  sir. 
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Presiding  Examiner:  You  have  already  explained,  even 
in  talking  about  this  table  before,  what  you  did,  haven’t 
you? 

The  Witness:  Yes,  sir. 

Presiding  Examiner:  If  it  has  any  fallacy  in  it,  it  is 

(4916) 

inherent  in  the  statistical  work  done  as  reported  there,  is 
that  right? 

The  Witness:  Yes.  But  I  want  to  make  it  clear  that  I 
am  not  criticizing  the  work  of  the  statistical  staff  of  the 
Commission  in  any  way. 

Mr.  Littman:  I  can  also  say  in  connection  with  my  ob¬ 
jection  I  note  in  the  record  Mr.  Van  Scoyoc,  w’ho  is  one 
of  the  men  on  the  Commission  w’ho  compiled  these  statis¬ 
tics,  is  sitting  next  to  Mr.  Russell  and  has  been  sitting 
next  to  him  all  day  through  the  hearing  and  is  perfectly 
able  to  explain  to  Mr.  Russell  just  what  makes  up  those 
figures. 

Mr.  Russell:  I  don’t  think  Mr.  Van  Scoyoc  is  testifying. 
I  think  Mr.  Falck  is. 

Presiding  Examiner:  Maybe  he  should  be.  That  is  just 
the  question — as  to  whether  or  not  you  are  asking  this 
man  to  explain  that  which  he  has  merely  used  here.  He 
did  not  make  up  these  statistics. 

Mr.  Russell:  Mr.  Examiner,  he  says  he  has  no  quarrel 
with  the  statistics.  It  is  the  application  of  the  statistics 
that  I  am  trying  to  get  from  Mr.  Falck. 

Mr.  Littman:  I  suggest  that  all  day  long  Mr.  Russell 
has  indulged  in  a  procedure  of  apparently  challenging  the 
Federal  Power  Commission’s  statistics.  These  things  are 
published  and  they  are  published  for  use.  And  we  are 
using  them  and  accepting  them  for  purposes  of  this  study. 
Now,  if  there  is  anything  that 
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(4917) 

is  wrong  with  that,  why  don’t  you  put  your  own  witness 
on  to  explain  what  is  wrong  ^vuth  your  own  statistics? 
That  is  the  basis  of  my  objection.  We  are  constantly  re- 
'  peating  questions  on  cross-examination  w’hich  seem  to  me 
designed  for  the  express  purpose  of  impeaching  the  Com¬ 
mission’s  own  statistical  information. 

Mr.  Bussell:  It  is  not  the  statistical  information  that 
makes  the  difference,  Mr.  Examiner.  It  is  the  w'ay  that  it 
is  applied. 

Presiding  Examiner:  Well,  Mr.  Falck  has  just  explained 
now’  the  statement  he  earlier  made.  So  let’s  go  ahead. 

By  Mr.  Russell: 

Q.  Well,  if  you  had  22  companies  reporting  in  1945,  Mr. 
Falck,  and  73  reporting  in  1951,  there  would  be  a  differ¬ 
ence,  w’ouldn’t  there?  A.  A  difference  in  what? 

Q.  A  difference  in  the  revenues  received  from  purchased 
gas  in  the  different  years,  in  the  two  years.  A.  That  is 
true.  But  the  bulk  of  the  companies  reporting  natural  gas 
purchased  that  are  inter-state  natural  gas  companies  un¬ 
der  the  jurisdiction  of  the  Federal  Pow’er  Commission  are 
not  stub  lines  like  Alabama-Tennessee  that  you  referred  to, 
but  large  and  substantial  companies,  like  Tennessee  Gas 
Transmission  and  Texas-Eastern,  all  of  w’hich  large  and 
substantial  companies  had  in  front  of  them  at  their  in¬ 
ception  and  each  year  thereafter 

(4918) 

the  alternative  opportunity  of  developing  their  owm  pro¬ 
duction  as  against  purchasing  gas  from  others.  And  they 
elected  the  second  alternative.  That  is  the  only  point  of 
my  testimony.  And  I  think  it  is  fairly  indestructible.  It  is 
a  fact. 

Mr.  Russell:  Well,  Mr.  Examiner,  it  may  save  time.  I 
have  a  list  here  of  the  companies  that  are  natural  gas  com- 
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panics  and  whose  figures  are  included  in  the  statistics — 

Presiding  Examiner:  Put  your  own  witness  on  and  put 
them  on.  The  truth  of  the  matter  is  what  has  been  wrong 
with  this  cross-examination  is  it  is  an  attempt  to  rebut  by 
cross-examination  instead  of  by  affirmative  testimony.  That 
is  what  has  been  wrong  with  it.  The  degree  of  probing  for 
additional  information  has  been  extremely  small.  The  at¬ 
tempt  to  use  his  mouth  to  put  in  rebuttal  testimony  has 
been  the  process  all  day.  It  is  a  bad  process.  And  the  truth 
of  the  matter  is  it  is  not  worth  much. 

I  am  telling  you  that  because  I  sat  here  all  day  with 
the  utmost  patience  and  watched  it,  and  I  do  not  see  any 
reason  why  it  should  continue. 

Mr.  Russell:  Well,  Mr.  Examiner,  you  can’t  compare 
peanuts  and  watermelons,  which  is  exactly  what  this  wit¬ 
ness — 

Presiding  Examiner:  You  can  argue  that  in  a  brief  or 
you  can  put  on  a  witness  to  show  it.  He  has  shown  you 
exactly  what  he  has  got.  The  worth  of  it  can  now  be 
evaluated,  and  if  there  is  additional  affirmative  testimony 
needed  to  show  its  characteristics,  put  it  on. 

(4919) 

He  doesn’t  know  what  is  back  of  that.  He  has  indicated 
he  did  not  have  it,  he  did  not  make  it.  He  relied  on  these 
statistics.  Now,  what  they  are  worth,  I  am  not  weighing. 
I  am  simply  commenting  on  the  process — ^because  I  do  not 
think  that  it  is  in  fact  bona  fide  cross-examination.  Once 
you  have  identified  what  he  did — and  a  perfect  example  is 
this  very  statement.  He  makes  this  statement  on  one  page 
there  that  you  recited  and  then  he  applies  the  percentage 
of  one  figure  to  another  figure  which  he  found  in  two  vol¬ 
umes  of  the  statistics  of  the  Federal  Power  Commission. 
Now,  once  you  know  what  he  has  done,  from  that  moment 
on,  when  he  says  he  has  not  got  that  which  is  behind  this 
but  he  took  these  figures,  that  is  actually  the  exhaustion  of 
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cross-examination  on  that  point.  From  that  point  on,  it 
is  an  attempt  to  accomplish  rebuttal  by  putting  words 
into  his  mouth  or  actually  arguing  with  him  about  it.  The 
way  to  do  it  is  to  put  a  witness  on  and  show  why  it  is  not 
to  be  given  full  face  value.  And  until  you  do  that,  the 
truth  of  the  matter  is  his  percentage  is  a  prima  facie 
valuable  and  valid  relationship,  because  it  is  the  way  the 
Commission  itself  set  it  out  and  published  it  to  the  public. 
Now,  if  there  is  something  wrong  with  the  way  the  Com¬ 
mission  did  it,  then  refine  it,  because  otherwise  it  stands 
as  a  prima  facie  valid  relationship.  And  there  is  no  way 
we  can  guess  the  degree  to  which  it  is  wrong,  and  there 
is  no  use  in  trying  to  get  this  man  to  tell  you  the  companies 
that  were  in  there  or  put  it  through  his  mouth.  He  is 

(4920) 

not  the  witness  to  do  that. 

I  am  not  criticizing  getting  information.  I  am  criticizing 
the  method  of  trving  to  get  information  from  a  source  that 
does  not  exist.  I  gave  you  a  classical  illustration  where  I 
said  I  wmuld  like  you  to  sit  down  and  make  a  count  of  how 
many  times  he  had  to  tell  you  that  he  did  not  make  a  study 
of  reserves  and  why.  You  will  find  that  they  run  up  to 
over  the  twenties  in  today’s  record.  And  many  other  times 
he  has  said  it  by  indirection. 

I  like  cross-examination.  I  like  to  get  all  the  benefits  we 
can  from  it.  But  we  are  not  getting  any  benefit  to  try  to 
run  through  this  witness  rebuttal  testimony.  We  have  ex¬ 
hausted  his  knowledge.  Maybe  he  should  have  had  it,  but 
'  if  he  does  not  have  it,  you  still  do  not  get  it. 

Now,  let  us  see  if  we  cannot  get  this  cleared  up.  If  there 
is  anything  in  the  world  wrong  with  these  percentages  or 
otherwise,  let’s  find  it  out.  We  want  to  know. 

Let  me  just  point  up  one  thing  here.  Take  the  El  Paso 
situation.  Actually  El  Paso  has  more  gas  reserves  than  it 
'  had  at  the  earlier  period.  There  is  no  question  about  it. 
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The  figures  are  perfectly  clear.  It  also  disposed  of  some 
reserves  to  Western.  The  story  was  all  in.  To  go  any  fur¬ 
ther  and  try  to  make  him  admit  that  which  is  perfectly  ob¬ 
vious  from  the  figures  is  not  getting  a  thing  in  the  world 
additional  on  the  record.  It  is  just  taking  a  lot  of  time. 

(4921) 

There  is  only  one  good  thing  you  might  say  came  out  of 
it,  and  that  is  that  the  ratio  of  increase  was  by  no  means 
commensurate  with  the  ratio  of  increase  of  the  demands 
on  the  line  which  has  gone  to  better  than  a  billion  in  the 
same  period,  or  just  recently. 

Now,  it  is  quite  possible  that  some  rebuttal  testimony 
might  increase  the  information  which  we  need  in  order  to 
evaluate  what  Mr.  Falck  has  done.  But  this  is  not  the  right 
process,  and  it  has  certainly  produced  nothing  but  the  repe¬ 
tition  of  denial  that  he  did  not  do  certain  things,  because, 
as  he  stated,  he  did  not  feel  he  should,  did  not  feel  it  was 
necessary. 

Now,  if  you  feel  that  that  information  is  necessary,  put 
on  your  own  witness  instead  of  trying  to  get  blood  out  of 
a  turnip.  That  was  the  process  today.  And  I  do  not  want 
to  have  this  continued  tomorrow.  So  study  this  repetition 
and  study  what  are  the  limits  of  his  study.  He  set  certain 
limits  around  his  study.  Maybe  he  should  have  enlarged 
it.  But  if  he  did  not,  you  cannot  get  any  more  out  of  him. 

Mr.  Russell :  Mr.  Examiner,  you  seem  to  not  realize  that 
this  witness,  in  addition  to  presenting  the  exhibit,  pre¬ 
sented  oral  testimony. 

Presiding  Examiner:  Well,  he  has  covered  the  oral  testi¬ 
mony.  And  in  so  far  as  those  statements  are  involved,  I 
have  no  objection  to  your  going  into  them. 

For  instance,  now,  in  the  very  last  thing,  your  question 

(4922) 

was  again  trying  to  get  behind  what  he  did  instead  of  what 
he  did.  What  he  did  was  to  take  a  figure  from  the  ^42 


191 


4922 


volume  and  take  the  same  figure  from  the  ’50  volume  and 
to  find  the  relationship  between  them.  That  is  all  he  did. 
Now,  to  go  any  further  than  that  is  to  try  to  get  blood  out 
of  a  turnip.  And  -what  you  produce  on  the  record  is  ‘‘I 
don’t  know  this”  and  “I  don’t  know  that”  and  then  a  lot 
of  explanation  as  to  w’hy — because  it  was  not  deemed  neces¬ 
sary  by  him. 

Now,  it  is  possible  that  additional  information  should 
be  produced.  But  all  I  am  trying  to  get  you  to  see  is  do 
not  try  to  produce  it  through  his  mouth,  but  put  on  a  wit¬ 
ness.  And  I  say  do  not  try  to  get  it  out  of  his  mouth,  be¬ 
cause  it  is  not  in  there  and  it  cannot  come  out,  judging 
from  the  nature  of  the  testimony,  most  of  the  testimony 
all  day. 

At  this  time  let  us  recess  until  tomorrow  morning  at 
ten  o’clock. 

(Whereupon,  at  4:40  o’clock  p.m.  the  hearing  was  re¬ 
cessed  until  10:00  o’clock  a.m.,  Wednesday,  March  18, 
1953.) 

(4926) 

Proceedings 

Presiding  Examiner  :  The  hearing  is  reconvened. 
Whereupon 

Edward  Falck 

resumed  the  stand  and,  having  been  previously  duly  sworn, 
was  examined  and  testified  further  as  follows: 

Cross-Examination  (Resumed) 

By  Mr.  Russell: 

Q.  Mr.  Falck,  yesterday  we  were  discussing  the  six  com¬ 
panies  w’hich  had  disposed  of  natural  gas  reserves,  and 
I  don’t  think  'we  covered  the  United  Gas  Pipe  Line  Com¬ 
pany.  Do  you  know  whether  or  not  United  Gas  Pipe  Line 
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Company  has  disposed  of  all  or  part  of  its  reserves?  A. 
I  don’t  know  whether  they  have  ever  had  any  to  dispose  of. 
My  understanding  was  that  the  reserves  for  that  system 
were  in  the  other  company,  the  other  affiliate  of  United 
Gas.  I  tried  to  point  out  yesterday  what  seemed  to  me 
perfectly  obvious,  that  companies  such  as  Michigan- 
Wisconsin  Pipe  Line  Company,  that  did  not  own  any  re¬ 
serves,  c*ould  hardly  dispose  of  them. 

Q.  Now”,  yesterday,  Mr.  Falck,  and  referring  to  Exhibit 
No.  542,  at  lines  24  and  25,  you  show  Hope  Natural  Gas 
Company  and  United  Fuel  Gas  Company.  As  I  under¬ 
stand  your  testimony,  you  put  these  figures  in  here  be¬ 
cause  you  thought  they  would  be  requested,  is  that  correct  ? 
A.  That  is  correct.  I  made  no  use  of  those  figures  in 

(4927) 

arriving  at  the  conclusions  I  expressed  in  my  direct 
testimony. 

Q.  Why  do  you  consider  Hope  and  United  Fuel  not 
comparable  to  the  other  companies,  Mr.  Falck?  A.  Well, 
for  quite  a  number  of  reasons.  The  first  is  that  Hope 
Natural  Gas  Company  is  one  constituent  member  of  a 
large  corporate  family  group.  The  head  company,  I 
believe,  is  called  the  Consolidated  Natural  Gas  Company. 
Among  the  affiliated  companies  that  are  under  one  roof 
are  the  East  Ohio  Gas  Company  and,  I  believe,  the  New 
York  State  Natural  and  the  gas  distribution  company  in 
the  Pittsburgh  area,  Pennsylvania.  A  company  of  that 
sort  or  a  system  of  that  sort  is  a  complex,  integrated 
system,  including  the  functions  of  gas  production,  gas  pur¬ 
chase,  gas  transportation  and  gas  distribution  to  ultimate 
consumers,  residential,  commercial,  industrial  and  other 
classes  of  consumers,  which  is  totally  unlike  a  natural  gas 
pipe  line  as  typified  by  Panhandle  Eastern  Pipe  Line 
Company  or  Texas  Eastern  or  Trans-Continental,  whicli 
are  transportation  companies,  interstate  gas  transporta- 
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tion  companies,  and  which  engage  in  gas  distribution  only 
to  a  most  negligible  extent  if  at  all. 

In  the  case  of  the  United  Fuel  Gas  Company,  that  is  a 
constitutent  member  of  a  large  corporate  family,  the  head 
company  of  which  is  the  Columbia  Gas  System  and  which 
includes  major  gas  distribution  companies  such  as  the 
Ohio  Fuel  Gas  Company  and  another  company  in  Pitts¬ 
burgh — think  it  is  called  Peoples — and  a  half-a-dozen 
other  companies  operating  in  six 

(4928) 

or  seven  states.  It  is  engaged  in  transportation  of  gas, 
the  production  of  gas  and  the  distribution  of  gas  at  retail. 
It  is  wholly  unlike  and  it  could  not  be  intelligently  com¬ 
pared  to  an  inter-state  pipe  line  company,  such  as  Pan¬ 
handle  Eastern,  which  is  not  engaged  in  distribution 
except  to  a  most  negligible  extent. 

Q.  Well,  w’ould  you  say  as  a  further  reason  for  Hope  and 
United  Fuel  not  increasing  their  production  that  they  had 
no  acreage  available  to  them  in  the  territory  in  which  they 
operated?  A.  No,  because  the  additional  sources  of  gas 
supplied  to  those  systems  are  coming  from  the  southwest, 
from  the  Louisiana  and  Gulf  Coast  area,  and  to  some  ex¬ 
tent  from  the  Panhandle  and  Hugoton  Fields.  So  that 
taking  Hope,  for  example,  back  even  during  the  w’ar,  when 
Hope  was  thinking  of  going  to  the  southw^est  in  competi¬ 
tion  with  Tennessee  Gas  Transmission,  even  at  that  time 
Hope  Natural  was  not  acquiring  reserves  to  the  best  of 
my  knowledge.  They  were  thinking  of  a  long-distance 
transmission  line,  but  they  were  thinking  of  buying  the  gas 
in  the  field  rather  than  developing  acreage. 

Q.  Well,  were  there  any  reserves  available  to  them  in 
the  Appalachian  area  at  the  time  they  started  purchasing 
gas  from  Tennessee?  A.  Not  substantial,  no.  But  the 
choice  was  not  betw’een  high-cost  production  in  the  Appa¬ 
lachian  area  and  low-cost  gas  purchase  or  low-cost  gas 
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production  in  the  southwest.  The  choice  was  between  gas 
purchased  in  the  southwest  or  production  by  the 

-(4829) 

company  itself  in  the  southwest.  That  was  the  choice. 

Q.  In  other  words,  they  had  the  same  alternatives  that 
the  other  companies  had.  A.  If  they  built  a  pipe  line  down 
there,  for  which  they  had  an  application  with  the  War 
Production  Board,  and  perhaps  with  the  Federal  Power 
Commission.  I  am  not  sure  without  checking.  I  know 
they  did  have  an  application  with  the  War  Production 
Board  because  I  happened  to  be  employed  by  the  War  Pro¬ 
duction  Board  and  one  of  my  functions  was  to  review  such 
applications  at  that  time. 

Q.  Would  the  fact  that  the  company  was  a  distribution 
company  rather  than  a  transportation  company  have  any 
effect  on  the  determination  of  w’hether  they  would  acquire 
reserves  or  buy  gas?  A.  I  think  it  would,  yes,  because  the 
rates  of  the  distribution  company  are  controlled  in  the 
main  by  state  regulatory  bodies  and  not  by  the  Federal 
Power  Commission.  Some  of  these  companies  operate 
in  what  are  known  in  the  jargon  of  the  trade  as  fair  value 
states,  like  the  State  of  Ohio,  where  they  don’t  even  have 
original  cost  as  the  only  benchmark  for  the  determination 
of  a  rate  base. 

Q.  That  can  be  applicable  to  Hope,  would  it?  A.  Well, 
it  would  be  applicable  to  the  East  Ohio  Gas  Company, 
which  is  an  affiliate  company.  In  fact,  I  think,  to  make 
that  entirely  clear,  that  if  fair-value  considerations  were 

(4930) 

given  due  weight  by  the  Federal  Power  Commission  of 
the  value  to  be  assigned  to  production,  that  this  trend  of 
divorcement  of  production  properties  by  natural  gas  com¬ 
panies  would  cease.  In  fact,  it  would  be  reversed. 

Q.  Well,  from  your  last  statement  with  respect  to  East 
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Ohio  and  Ohio  being  a  fair-value  state,  would  you  con¬ 
clude  that  it  would  be  East  Ohio  rather  than  Hope  that 
should  be  acquiring  reserves?  A.  I  wouldn’t  reach  any 
such  conclusion  without  a  good  deal  of  study.  That  is  an 
important  decision  for  anybody  to  make. 

Q.  Well,  do  you  know  whether  or  not  East  Ohio  has 
acquired  any  reserves?  A.  No,  I  do  not.  I  am  saying  that 
a  pipe  line  company  that  is  part  of  a  family  group  which 
includes  distribution  companies  which  operate  in  a  fair- 
value  state,  have  an  entirely  ditferent  accounting  and  rate 
situation  confronting  them  than  a  company  that  is  exclu¬ 
sively  under  the  jurisdiction  of  the  Federal  Power  Com¬ 
mission  so  far  as  rate  making  is  concerned. 

A  good  example  is  the  relationships  between  Michigan- 
Wisconsin  Company  and  the  Michigan  Consolidated  Gas 
Company,  where  the  rates  of  the  Michigan  Consolidated 
Gas  Company  are  controlled  by  the  Michigan  Public  Serv¬ 
ice  Commission  more  than  by  the  Federal  Power  Commis¬ 
sion  and  where  any  increase  in  price  that  might  be  charged 
by  the  Michigan  Wisconsin  Pipe  Line  Company 

(4931) 

could  be  passed  on  to  the  consumers  in  the  State  of  Michi¬ 
gan  merely  by  getting  an  increase  from  the  Michigan 
Public  Service  Commission,  which  has  been  done  recently 
and  quite  a  few  times  in  the  last  twelve  months.  It  is  an 
entirely  different  situation  than  a  pipe  line  company  whose 
rates  are  fixed  exclusively  by  the  Federal  Power  Com¬ 
mission. 

Q.  Well,  in  that  connection,  Mr.  Falck,  during  the  course 
of  your  discussion  with  respect  to  Consolidated  Natural 
Gas  Corporation,  of  which  Hope  is  a  member,  you  referred 
to  New  York  State  Natural  Gas  Corporation,  didn’t  you, 
as  being  a  part  of  the  Consolidated  group?  A.  Yes,  that 
is  an  inter-state  company  under  the  Federal  Power  Com¬ 
mission. 
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Q.  And  that  is  solely  regulated  by  the  Federal  Power 
Cominission,  isn’t  it — that  is,  they  make  no  sales  other 
than  sales  for  resale.  A.  I  believe  that  is  true. 

Q.  Do  you  know  whether  or  not  New  York  State  Natural 
Gas  Corporation  has  been  actively  engaged  in  acquiring 
reserves  and  producing  natural  gas!  A.  Well,  there  is 
gas  production  in  western  New  York  and  in  that  portion 
of  Pennsylvania  that  abuts  on  it.  But  I  am  not  familiar 
with  whether  they  are  engaged  in  any  themselves  or  not. 
I  know  there  are  some  companies  like  the  Penn-York  Com¬ 
pany  which  is  in  another  system  that  has  some  production, 
and 

(4932) 

perhaps  they  do — I  don’t  know.  I  would  be  glad  to  check 
that  and  put  it  into  the  record,  unless  you  have  the  in¬ 
formation. 

Q.  Do  you  have  the  “Statistics  of  Natural  Gas  Com¬ 
panies”  for  the  years  1945, 1946, 1947,  1948, 1949, 1950  and 
1951!  A.  I  have  1951.  If  I  may  make  an  observation,  Mr. 
Russell,  I  said  yesterday  that  lines  24  and  25  of  my  exhibit 
could  be  completely  disregarded  so  far  as  the  burden  of 
my  testimony  might  be  concerned.  I  am  glad  to  answer 
any  of  your  interrogations  about  Hope  and  United  Fuel 
Gas,  but  I  don’t  know  what  useful  purpose  would  be  served 
by  exploring  those  two  situations. 

Q.  Mr.  Falck,  you  have  also  stated,  have  you  not,  that 
it  is  the  regulation  by  the  Federal  Power  Commission 
which  has  forestalled  the  development  and  acquisition  of 
reserves  by  the  natural  gas  companies  subject  to  the  juris¬ 
diction  of  the  Federal  Power  Commission.  A.  I  said  there 
has  been  a  lack  of  incentive  to  develop  reserves  by  natural 
gas  companies.  I  just  noticed,  if  I  might  clarify  that,  a 
statement  that  appears  in  the  Opinion  No.  230  in  the  matter 
of  Northern  Natural  Gas  Company,  Docket  No.  G-1618, 
at  page  8,  a  statement  of  which  Commissioner  Smith  was 
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the  author  in  a  concurring  opinion,  which  states  my  testi¬ 
mony  so  well  that  I  wonder  whether  he  plagarized  my 
ideas  or  I  plagarized  his  or  whether  the  ideas  were  just  in 
the  air.  But  he  says  “Yet  so  long  as  this  Commission  per¬ 
sists  in  its  conventional  rate  base  approach  to  the  pricing 
of  pipe  line  produced  gas  for  rate-making  purposes, 

(4933) 

it  diminishes  the  incentive  to  pipe  line  gas  discovery, 
development  and  production.  Indeed,  it  provides  a  strong 
incentive  for  pipe  lines  having  reserves  upon  which  they 
are  prevented  from  realizing  anything  approaching  the 
value  of  their  gas  as  a  commodity  or  even  what  they  are 
paying  others  in  the  same  producing  area  for  gas  which 
they  must  buy,  to  search  out  devices  whereby  they  can 
'  further  the  immediate  interests  of  their  stockholders  by 
divorcing  their  production  properties  from  their  regulated 
inter-state  pipe  line  operations.” 

That  statement  by  Mr.  Smith  so  well  expresses  my 
thought  that  I  would  like  to  adopt  it  as  my  own. 

Q.  Well,  revert  back  to  New  York  State  Natural  Gas 
Corporation.  I  refer  you  to  the  “Statistics  of  Natural 
Gas  Companies  for  the  Year  1945,’^  page  310,  and  I  will 
ask  you  to  check  the  veracity  of  these  figures.  1945, 
exploration-development  costs,  $87,036 ;  production  mcf, 
1,135,588  mcf;  gas  purchased,  11,906,625  mcf;  reserves, 
2,273,206  mcf. 

Mr.  Littman:  Have  you  finished  your  question? 

Mr.  Russell:  Yes,  I  have. 

Mr.  Littman;  I  object  to  it.  I  object  to  it  not  only  for 
the  reasons  stated  by  the  Trial  Examiner  that  counsel  is 
simply  attempting  here  to  put  in  evidence  what  he  considers 
to  be  rebuttal  through  the  mouth  of  this  witness,  w’hich  I 
think  violates  very  clearly  the  Examiner’s  ruling  of  yester¬ 
day,  but  also  for  the  further  reason  that  the  witness  has 
stated  very  clearly  that 
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he  has  not  included  in  his  compilation,  Exhibit  542,  nor  has 
he  given  consideration  in  arriving  at  his  conclusions  to 
any  companies  in  the  Appalachian  —  the  so-called 
Appalachian — area. 

Now,  as  everyone  knows,  there  is  a  vast  difference  be¬ 
tween  the  Appalachian  area  situation  and  the  western  fields 
situation,  as  the  Commission  itself  has  recognized  in  its 
opinions.  And  of  course  the  further  reason  I  would  like 
to  state  is  that  Panhandle,  of  course,  does  not  produce 
or  buy  any  gas  in  the  Appalachian  area.  We  are  now 
getting  into  the  realm  of  comparing  what  Mr.  Russell 
termed  yesterday  was  oranges  with  bananas,  or  some  such 
expression. 

Presiding  Examiner:  I  think  the  simple  question  is 
whether  or  not  it  is  within  the  scope  of  direct. 

Mr.  Russell :  Mr.  Examiner,  it  is  clearly  within  the  scope 
of  the  direct  examination  of  this  witness.  This  witness 
has  testified,  in  fact  he  reiterated  this  morning,  that  it  is 
the  regulation  by  the  Federal  Power  Commission  which  has 
caused  the  companies  to  lose  their  incentive  to  acquire 
reserves  and  produce  their  own  gas.  Now,  that  is  a  broad, 
general  statement  applicable  to  all  natural  gas  companies 
subject  to  the  jurisdiction  of  the  Commission. 

Now,  the  Examiner  has  said  in  admitting  this  witness’s 
exhibits,  when  I  made  an  objection  to  the  admission  of  the 
exhibits,  that  maybe  what  I  was  objecting  to  was  the  weight 
to  be  accorded  the  exhibits.  And  that  is  what  I  am  attempt¬ 
ing  to 
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to  determine  here — what  the  weight  to  be  accorded  the 
exhibit  and  the  testimony  of  this  witness  should  be. 

He  didn’t  confine  his  testimony  to  companies  operating 
in  the  southwestern  part  of  the  United  States.  He  made  a 
broad,  general  statement  with  respect  to  companies  subject 
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to  the  jurisdiction  of  the  Federal  Power  Commission,  and 
that  the  regulation  by  the  Federal  Power  Commission  has 
caused  those  companies  to  lose  their  incentive  to  acquire 
reserves  and  to  produce  their  own  gas. 

Xow,  here  is  a  company  that  is  presently  subject  to  the 
jurisdiction  of  the  Commission.  As  a  matter  of  fact,  it 
engages  in  no  distribution  operations.  And  the  figures 
clearly  show  what  has  happened  during  the  period  1945 
to  1951. 

Mr.  Littman:  Well,  Mr.  Examiner,  as  everyone  knows, 
and  as  the  Commission  found  in  the  Pittsburgh-West 
Virginia  decision,  under  the  Commission’s  method  of 
pricing  gas  in  the  Appalachian  area  the  allowance  the  Com¬ 
mission  makes  very  closely  approximates  the  fair  value  of 
the  gas.  Obviously  the  companies  which  take  gas  out  of 
the  Appalachian  area  are  in  no  w^ay  comparable,  the  wit¬ 
ness  did  not  consider  them — this  is  entirely  outside  the 
scope  of  his  examination.  He  said  he  gave  no  weight  to 
that  in  arriving  at  his  conclusions.  So  "what  is  the  use  of 
wasting  hours  of  cross-examination  on  that  subject. 

Presiding  Examiner:  Well,  I  don’t  have  before  me 
exactly  what  Mr.  Littman  referred  to  as  excluding  the 
Appalachian  area 
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from  his  considerations.  The  statement  Mr.  Russell  cites, 
which  my  memory  confirms,  is  a  broad  statement.  It  is 
rather  difficult  to  evaluate  from  memory  now  the  many 
qualifications  that  have  been  put  into  evidence  by  this  wit¬ 
ness.  What  Mr.  Russell,  I  think,  is  challenging  the  witness 
with  is  that  under  his  general  statement  what  is  he  going 
to  do  about  these  shown  exceptions. 

Mr.  Russell;  That  is  correct,  Mr.  Examiner.  That  is 
all  I  am  driving  at. 

Presiding  Examiner:  It  seems  to  me  that  it  is  appro¬ 
priate  for  the  witness  to  answer,  and  fit  it  into  his  general 
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statement.  I  see  no  reason  why  he  cannot  be  presented 
with  the  factual  data  in  the  published  figures. 

You  may  answer. 

The  Witness:  What  was  the  question — whether  these 
were  correct  figures? 

Mr.  Russell :  That  is  correct.  I  tliink  I  read  them  all. 

The  Witness:  Yes,  they  are  correct.  I 

Presiding  Examiner :  The  thing  that  I  commented  on  is 
this.  There  is  a  certain  degree  to  which  the  cross-examina¬ 
tion  can  carry  the  introduction  of  new  material  through  ; 
this  witness  by  confronting  him  with  it.  My  feeling  is 
that  when,  however,  these  exceptional  situations  are  ' 
brought  to  light,  the  cross-examination  doesn’t  get  us  very  I 
far  when  the  witness  show’s  or  states  that  he  does  not  know 
all  of  the  details.  In  other  wrords,  the  record  still  would 

have  to  have  affirmative  testimony.  That  is  what  I  i 

1 

(4937) 

w’as  trying  to  point  out  yesterday.  Now,  New  York  ; 
Natural  is  one  of  the  companies  I  believe  just  mentioned, 
isn’t  it?  You  just  mentioned  that,  didn’t  you,  Mr.  Russell?  ' 

Mr.  Russell:  That  is  correct. 

Presiding  Examiner:  You  see,  there  may  be  several  i 
distinguishing  elements  there,  including  its  storage  pro-  i 
gram  and  other  factors.  In  fact,  it  may  be  that  the  very  i 
mode  of  regulating  their  rates,  if  gone  into  and  the  record  j 
makes  it  possible  to  go  into,  would  show  there  is  no  reason  : 
for  the  incentive.  That  is,  the  incentive  does  not  apply 
the  same  way  because  of  the  difference  in  regulatory  | 
treatment.  . 

AVhat  I  am  trying  to  show’  is  that  if  the  witness  knows  ' 
those  things  and  is  being  confronted  and  asked  to  fit  an  ; 
exception  or  w’hat  is  an  apparent  exception  into  a  general  ! 
statement,  I  am  perfectly  willing  for  it  to  be  pursued.  ' 
But  when  ho  does  not  know  and  said  he  did  not  feel  it  was  > 
necessary  to  study  it,  I  believe  that  is  the  end  of  cross-  ! 
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examination  and  the  begrinning  of  aflSrmative  testimony  in 
order  to  enrich  the  record.  That  really  is  the  basic  thought 
I  had. 

I  hope  we  can  sort  of  follow  that  so  we  can  get  as  much 
value  as  possible  from  the  record. 

By  Mr.  Russell: 

Q.  Now,  with  respect  to  exploration  and  development, 
Mr.  Falck,  which  appears  on  page  114  of  the  “Statistics 
of  Natural  Gas  Companies  for  Year  Ended  December  31, 
1946,’’  does  it 

(4938) 

not  show  a  figure  of  79',412  mef?  A.  Dollars,  you  mean. 

Q.  Pardon  me — dollars.  And  for  production  mef, 
629,173  mef;  and  for  gas  purchased,  15,843,975  mef;  and 
reserves,  3,384,811  mef.  A.  Yes,  it  shows  those  figures. 

Mr.  Russell:  Mr.  Examiner,  I  can  read  the  balance  of 
these  figures  into  the  record  subject  to  check,  if  that  is 
agreeable. 

Presiding  Examiner :  I  think  it  is  all  right. 

Mr.  Russell:  They  all  come  from  the  “Statistics  of 
Natural  Gas  Companies.”  For  the  year  1947,  exploration 
and  development,  $132,692;  production,  470,321  mef;  gas 
purchased,  24,192,909  mef;  reserves,  3,734,827  mef.  For 
1948,  $234,941  for  exploration  and  development ;  production, 
316,125  mef;  gas  purchased,  30,617,695  mef;  reserves, 
4,034,046  mef.  For  the  year  1949,  $233,535  for  exploration 
and  development;  production  mef,  315,496  mef;  gas  pur¬ 
chased,  35,621,031  mef;  reserves,  5,491,251  mef.  P^r  19.50, 
exploration  and  development,  $300,279;  production  mef, 
2,836,291  mef;  gas  purchased,  38,310,.566  mef;  reserves, 
44,344,248  mef.  For  1951,  $745,230  for  exploration  and 
development;  production  mef,  36,551,767  mef;  gas  pur¬ 
chased,  .50,247,347  mef;  reserves,  24,907,699  mef.  And 
investment  in  producing  plant,  $1,346,169 — 
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Mr.  Littman:  Just  a  moment.  What  is  the  last  one? 

Mr.  Russell:  Investment  in  producing  plant.  This  is 
going  to  be  a  comparison  between  1945 — 

(4339) 

Mr.  Littman:  This  is  a  new  element. 

Mr.  Russell:  Yes.  1945,  $1,346,149;  1951,  $3,232,360. 

Mr.  Littman:  May  I  ask — do  those  figures  include  pur¬ 
chases  from  affiliated  pipe  line  companies? 

Mr.  Russell:  Yes. 

Mr.  Littman :  These  figures  have  been  compiled  in 
exactly  the  same  way  as  Mr.  Falck  compiled  them. 

Mr.  Russell:  As  set  forth  in  the  statistical  reports,  Mr. 
Littman. 

Mr.  Littman :  I  would  like  to  check  one  figure  that  seems 
a  little  out  of  line.  It  may  be  correct,  but  I  want  to  check 
it  with  you.  WTiat  was  the  last  production  figure  you  gave  ? 
Is  that  for  1951?  That  is  the  36,536,000 — 

Mr.  Russell:  36,551,767  mcf,  for  1951. 

Mr.  Littman:  WTiat  was  it  for  the  preceding  year? 

Mr.  Russell:  2,836,291  mcf. 

Mr.  Littman:  All  right.  WTiat  was  your  question  of 
this  witness  again? 

Mr.  Russell :  I  asked  the  Examiner  if  he  would  be  agree¬ 
able  to  my  reading  the  figures  in  the  record  which  were 
taken  from  the  ‘‘Statistics  of  Natural  Gas  Companies’^ 
subject  to  check,  Mr.  Littman. 

^[r.  Littman:  All  right. 

Mr.  Russell:  I  thought  it  would  save  time,  rather  than 
having  Mr.  Falck  go  through  each  one  of  them. 

(4940) 

Presiding  Examiner:  Did  you  have  a  chance  to  check 
those  ? 

The  Witness:  I  just  checked  the  last  figure  for  ’51.  It 
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is  the  only  volume  I  have  in  front  of  me.  And  the  figure 
was  listed  in  the  book  as  Mr.  Russell  read. 

Presiding  Examiner:  Well,  what  the  question  really 
would  have  been  if  it  went  the  long  way  would  have  been 
his  giving  the  figure  each  time  and  you  looking  at  the  book 
and  saying  that  it  was  in  the  book.  Now,  actually  your 
testimony  would  have  been  if  it  is  in  the  book  for  ’45,  it 
is  in  the  book. 

The  Witness:  That  is  correct,  Mr.  Examiner.  I  am  not 
saying  it  is  right,  but  it  is  in  the  book. 

Presiding  Examiner:  He  says  it  is  correct  from  the 
standpoint  of  being  in  the  book. 

By  Mr.  Russell: 

Q.  It  is  in  the  same  book  from  which  you  took  your 
figures  isn’t  it,  Mr.  Falck?  A.  Yes,  sir,  but  I  know  my 
figures  are  right. 

Q.  Now,  Mr.  Falck,  on  page  13668 — we  discussed  this 
matter  somewhat  yesterday — ^you  stated  that  the  natural 
gas  companies  have  lost  the  incentive  to  acquire  new  leases 
and  you  made  a  comparison  with  respect  to  the  percentage 
of  gas  operating  revenues — ^by  the  fact  that  the  exploration- 
development  costs  as  percentage  of  gas  operating  revenues 
declined  in  1950  to  one-half  the  figure  that  prevailed  in 
1945. 

Mr.  Littman:  Do  you  want  the  transcript  of  your 
testimonv, 

(4941) 

Mr.  Falck? 

Presiding  Examiner:  I  think  it  would  be  well  for  him 
to  have  it.  I  didn’t  get  the  page  either. 

Mr.  Russell:  13668,  Mr.  Examiner. 

Bv  Mr.  Russell: 

Q.  Is  the  $.553  million  the  figure  for  1950  or  1951  ?  A.  Of 
course  the  figure — I  think  it  may  be  ’51.  I  ^^^ll  have  to 
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look  at  the  others.  It  is  the  figure  for  1950,  as  I  testified. 

Q.  Now,  would  the  same  be  true  with  respect  to  the 
statement  that  you  made  just  preceding  that  ‘‘This  is  illus-  ' 
trated  by  the  fact  that  the  exploration  and  development  ' 
cost  as  a  percentage  of  gas-operating  revenues  declined  in  ’ 
1950  to  one-half  the  figure  that  prevailed  in  1945.^^  Do 
you  take  the  figures  for  1951  or  1950  in  making  your  deter-  i 
mination  as  to  the  percentage?  A.  Well,  I  am  quite  sure  i 
that  it  was  1950.  i 

i 

Q.  W’ould  it  be  helpful  to  you  if  you  had  the  1951  ; 
Statistics  so  you  could  make  the  check?  A.  I  have  them  ; 
here.  Why  don^t  we  defer  that  to  the  recess  so  we  can  ; 
save  time  and  I  can  find  out  which  table  the  item  is  listed 
in.  I 

Presiding  Examiner:  Suppose  you  do  that.  You  check  : 
that  during  the  recess.  ' 

All  right,  let^s  take  the  next  question.  i 

\ 

(4942) 

By  Mr.  Russell: 

Q.  Now,  at  transcript  page  13671  and  13672,  Mr.  Falck,  ' 
you  made  quite  a  lengthy  statement  with  respect  to  the  ’ 
policies  of  the  Federal  Power  Commission — ^“have  in  my  I 
opinion  caused  the  ultimate  consumer  to  pay  a  higher  price  ^ 
for  natural  gas’’ — one  of  the  factors  which  you  considered.  ' 
Would  you  please  explain  just  how  the  policies  of  the  ■ 
Federal  Power  Commission  have  “in  my  opinion  caused  ; 
the  ultimate  consumer  to  pay  a  higher  price  for  natural  ; 
gas.”  A.  Well,  I  will  be  very  happy  to.  In  standard,  j 
orthodox  economic  theory,  there  are  three  factors — supply,  i 
demand  and  price.  And  when  the  demand  exceeds  supply  ; 
by  a  large  margin  in  a  free,  competitive  market,  the  price  i 
rises,  choking  off  some  of  the  demand  until  supply  and  ‘ 
demand  come  in  balance.  Conversely,  when  the  demand  ■ 
for  a  product  is  much  less  than  the  supply,  the  businessmen  ' 
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lower  the  price  until,  because  of  the  elasticity  of  demand, 
the  demand  increases  to  come  into  balance  with  supply. 

After  World  War  II  there  were  sharp  increases  in  the 
prices  of  oil  and  coal  with  which  gas  competes  freely, 
except  for  the  interference  of  governmental  regulation. 
So  far  as  the  consumer  is  concerned,  whether  it  is  a  resi¬ 
dential  consumer  or  an  industrial  consumer,  he  is  interested 
in  the  end  results,  which  is  the  cost  of  the  fuel  to  his  plant 
or  to  his  home.  And  because  of  the  great  disparity  in 
prices  being  charged  by  gas  companies  for 

(4943) 

gas,  which  were  far  below  oil  and  in  some  cases  equal  to 
or  slightly  below  coal,  the  demand  for  gas  was  phenomenal, 
prodigious.  The  demand  for  more  gas  all  over  the  United 
States  has  been  the  central  factor  shaping  the  entire 
economics  of  the  industry  in  the  last  ten  years. 

The  oil  companies  that  produced  large  reserves  of  gas 
incidental  to  their  search  for  oil,  were  confronted  with  a 
serious  business  question,  and  that  business  question  was 
whether  to  make  their  supplies  of  gas  available  for  inter¬ 
state  transmission  to  the  markets  which  were  hungry  for 
the  gas,  or  whether  to  keep  the  gas  underground  in  the 
hope  that  in  the  course  of  time  there  would  be  higher 
prices  or  what  arrangements  would  be  the  most  satisfactory 
to  them  from  the  standpoint  of  good,  old-fashioned  busi¬ 
ness  principles. 

The  regulation  of  natural  gas  companies  owning  their 
own  reserves — I  think  probably  the  Hope  case  and  the 
first  Panhandle  Eastern  rate  case — threw  a  fear  into  the 
hearts  and  minds  of  the  businessmen  who  had  the 
managerial  responsibility  for  either  selling  or  holding  these 
reserves,  and  they  have  publicly  said  before  Committees 
of  Congress  and  in  innumerable  letters  addressed  to  the 
Federal  Power  Commission  that  they  would  not  sell  gas 
or  make  it  available  to  inter-state  transportation  and 
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inter-state  pipe  lines  unless  they  had  assurance  that  they 
would  not  be  subjected  to  the  regulation  of  the  Federal 
Power  Commission. 

(4944) 

I 

I 

So  right  in  the  midst  of  this  tremendous  demand,  this 
tremendous  hunger,  this  unsatisfied  market  for  natural 
gas,  large  quantities  of  reserves  were  held  off  the  market,  i 
held  off  deliberately,  and  there  is  no  secret  about  it.  Mr. 
Rex  Baker  of  Humboldt  Oil  has  written  letters  and  those 
letters  have  become  a  part  of  official  documents,  in  which 
he  said  that  Humboldt  Oil  would  not  make  its  gas  reserves, 
which  I  suppose  is  the  largest  concentration  of  reserves  j 
in  the  southwest,  available  for  interstate  movements  unless 
he  had  absolute  assurance.  He  wasn’t  even  satisfied  at  ■ 
that  time  with  an  administrative  letter  from  the  Federal 
Power  Commission.  He  wanted  legislation,  because  he  did  : 
not  want  the  changing  personnel  of  the  Commission  to  ' 
alter  a  great  business  decision  so  far  as  that  company  was 
concerned. 

Now,  it  is  my  opinion,  for  what  it  may  be  worth,  that  i 
one  factor,  indirectly  traceable  to  uncertainty  as  to  Federal  ! 
Power  Commission  jurisdiction  and  uncertainty  as  to  what,  ! 
if  Federal  Power  Commission  jurisdiction  did  obtain,  the  ; 
Federal  Power  Commission  would  do  with  this  jurisdiction  j 
during  that  whole  period,  which  has  caused  large  ovmers  ; 
of  reserves  to  withhold  them  from  the  inter-state  market  i 

I 

and  the  combination  of  the  great  demand  and  the  arti¬ 
ficially  decreased  supply  caused  a  rapid  and  perhaps  from  ; 
a  national  standpoint  too  rapid  increase  in  field  prices  in  ■ 
the  southwest.  | 

That  is  one  of  the  reasons  that  I  say  that — T  am  not  ' 
saying  that  the  Federal  Power  Commission  —  they  are  ; 
certainly 
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(4945) 

good  citizens  and  well-meaning  people,  both  the  staff  and 
the  Commissioners  —  would  have  deliberately  hiked  the 
price  of  gas.  But  I  think  unwittingly  the  consequence  of 
their  policies  and  the  uncertainties  as  to  jurisdiction  and 
particularly  the  unjustified  discrimination  against  pipe 
line  companies  owning  their  own  reserves  has  caused  an 
accentuation,  a  speed-up,  exaggeration,  an  acceleration  of 
the  price  of  gas  in  the  southwest  which  is  costing  every 
major  pipe  line  and  every  major  distributing  company  in 
the  country  maybe  five  cents  per  thousand  more  than 
otherwise  might  have  been  the  case. 

Q.  Well,  now,  let  me  see  if  I  can  understand  what  you 
have  just  said  and  perhaps  simplify  it  to  a  certain  extent. 
If  I  understand  your  position  it  is  that  there  was  a  market 
for  natural  gas  after  1945  over  and  above  that  which  was 
being  produced  by  natural  gas  companies,  is  that  correct? 
A.  That  is  right — a  tremendous  market,  a  tremendous, 
unsatisfied  market. 

Q.  And  the  independent  producers  were  unwilling  to 
sell  their  gas  at  the  then  prices  which  were  being  paid, 
is  that  correct?  A.  They  were  either  unwilling  to  sell  or 
they  put  in  their  contracts  with  the  pipe  line  companies  a 
clause,  which  was  called  an  out  clause  or  some  other  term 
that  is  used  which  escapes  my  memory  at  the  moment,  so 
that  if  at  anytime  in  the  future  the  Federal  Power  Com¬ 
mission  should  exert  or  claim 

(4946) 

jurisdiction,  they  could  cancel  their  contract  and  cease 
their  deliveries  immediately  thereupon. 

Q.  Did  I  understand  you  correctly?  There  are  two 
causes,  then — one,  the  price  of  gas,  and  secondly,  the  in¬ 
dependent  producer  might  become  subject  to  the  juris¬ 
diction  of  the  Federal  Power  Commission.  A.  There  are 
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two  aspects  of  the  same  thing — the  jurisdictional  aspect 
and  then  the  method  of  regulation  if  jurisdiction  were 
claimed  and  upheld. 

Q.  And  that  had  the  effect  of  increasing  the  price  in  the 
field.  A.  It  had  the  effect  of  decreasing  the  supplies  avail¬ 
able  to  the  pipe  line  companies  who  were  down  there 
negotiating  for  gas  purchases.  And  when  the  supply  is 
decreased  and  the  demand  is  maintained  or  increased,  there 
is  only  one  thing  that  can  happen,  and  that  is  prices  go  up. 

Q.  I  am  trying  to  understand  you,  Mr.  Falck.  A.  I  am 
trying  to  make  it  clear. 

Q.  I  am  having  a  little  difficulty  following  it.  A.  I’m 
sorry,  because  I  consider  this  one  of  the  most  elementary 
principles  of  business  economics,  and  I  am  sorry  that  my 
expression  of  it  has  not  made  it  perfectly  clear.  If  there 
is  a  shortage  and  there  is  no  governmental  control  of  any 
product,  the  price  of  the  product  goes  up.  That  is  Law 
No.  1  in  any  economics  primer. 

(4947) 

Q.  I  can  understand  that,  Mr.  Falck.  But  I  am  trying 
to  tie  in  the  two  aspects  that  you  have  referred  to — one, 
the  fear  of  the  regulation,  and  two,  the  price  aspect  of 
the  thing.  A.  Yes,  sir. 

Q.  Now,  I  am  tr\dng  to  understand  was  one  equally  as 
important  as  the  other?  You  said  that  the  unsatisfied 
demand  had  the  effect  of  increasing  the  price.  Would  you 
say  that  he  would  sell  his  gas  for  what  he  thought  was 
a  reasonable  price?  A.  Some  did  and  some  did  not.  Some 
sold  it  under  escalation  clauses  and  some  sold  escalation 
and  third-party  clauses,  with  which  I  am  sure  you  are 
familiar,  and  some  had  escalation,  third-party  clauses  and 
a  contractual  cancellation  privilege  in  case  the  Federal 
Power  Commission  should  seek  to  regulate  either  the  price 
in  the  contract  or  the  company  itself.  All  of  those  factors 
led  to  a  withholding  of  gas  and  an  increase  in  price.  I  am 
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not  saying  that  the  price  would  not  have  gone  up  to  some 
extent,  but  it  would  not  have  gone  up  as  fast  or  as  far  as 
it  did — that  is  my  testimony. 

Q.  What  would  you  say  would  be  the  effect  of  the  so- 
called  minimum  price  law’s  w’hich  were  established  by  the 
States  of  Kansas  and  Oklahoma?  Was  that  one  of  the 
things  that  induced  the  independent  producers  to  sell  their 
gas  to  the  pipe  line  companies?  A.  Well,  I  am  not  as 
expert  as  Mr.  Hinton  on  the  subject  of — that  subject.  But 
I  w’as  in  the  room  when  he  testified,  and 

(4948) 

it  is  my  recollection  that  he  said  that  at  the  time  the  Kan¬ 
sas  law’  W’as  fixed,  the  eight  cents  was  the  prevailing  price 
anyway.  So  that  if  that  is  true,  I  doubt  that  the  minimum 
price  law’  increased  prices.  It  may  have  in  some  instances. 
Actually  the  prevailing  prices,  I  am  informed,  today  in 
Kansas  are  much  higher  than  the  minimum  on  new  con¬ 
tracts  and  the  same  in  Oklahoma. 

Q.  Well,  w’ould  you  say  as  a  result  of  the  things  that 
you  have  enumerated — for  instance,  the  favored-nation 
clause  and  the  minimum  price  regulations  by  states  have 
placed  the  pipe  line  companies  in  a  position  where  they 
have  lost  their  bargaining  power?  A.  Well,  I  don’t  think 
the  minimum  price  law’s  have  affected  the  bargaining  pow¬ 
er  of  the  inter-state  pipe  lines.  But  I  think  if  they  had 
had  greater  bargaining  pow’er  than  they  have,  they  might 
not  have  signed  contracts  w’ith  favored-nation  clauses  in 
them.  As  a  consultant,  and  I  am  not  pretending  any  great 
expertness  in  the  field  of  negotiating  gas  purchase  con¬ 
tracts — I  have  advised  clients  never  to  go  into  contracts 
of  that  character  if  they  could  stay  out  of  them,  and  it  is 
only  w’hen  they  are  down  on  their  knees  begging  for  gas 
that  they  w’ould  sign  anything  w’hich  was  so  unilaterally 
injurious  to  the  buyer. 
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Q.  And  that  would  be  to  the  pipe  line  company — it 
would  operate  in  such  way  that  if  one  pipe  line  company 
increased  the  price  that  it  is  willing  to  pay  to  a  producer, 
then  another  company  would  have  to  pay  a  similar  price 
or  lose  the  gas,  is 

(4949) 

that  correct?  A.  I  would  think  that  a  pipe  line  company 
that  had  any  bargaining  position  at  all  around  the  kind  of 
poker  table  where  these  deals  are  made  would  refuse  to 
sign  that  if  he  could  possibly  avoid  it.  It  depends  on  how 
many  chips  he  has  got,  and  if  he  doesn’t  have  any  gas 
reserves,  he  doesn’t  have  any  chips. 

Mr.  Littman:  You  mean  if  he  doesn’t  have  gas  reserves 
of  his  own. 

The  Witness:  Yes,  of  his  own.  Thank  you. 

By  Mr.  Russell: 

Q.  You  mean  that  he  would  accelerate  the  depletion 
from  his  own  reserves  rather  than  to  contract  with  an 
independent  producer,  is  that  correct?  A.  He  might  draw 
on  his  reserves  for  a  while  and  wait  until  the  other  fellow 
got  tired.  It  is  like  buying  a  secondhand  car.  If  you  are 
anxious  to  buy,  you  pay  a  high  price,  and  if  you  wait  it  ' 
out,  you  get  a  cheaper  price.  You  wait  until  the  dealer 
gets  hungry  and  then  he  will  sell  at  a  lower  price.  In  fact, 
it  was  just  this  very  fact,  I  recall,  that  was  complained  i 
of  by  the  independent  producers  when  they  testified  in 
G-580.  They  were  complaining  loudly  and  bitterly  about  | 
the  competition,  the  unfair  competition,  in  the  purchasing 
of  gas  of  the  inter-state  pipe  line  companies  that  had  their 
own  producing  properties,  because  they  w’ere  accusing  the  j 
pipe  line  companies  of  bearing  down  ; 

(4950) 

on  them  and  depressing  the  field  price.  You  would  think  i 
in  those  days  the  pipe  line  companies  were  animated  by  i 
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the  same  criteria  that  the  Federal  Power  Commission  staff 
seems  now  to  be  animated  by.  Pipe  line  companies  then 
were  the  goat  in  the  thinking  of  the  independent  producers 
because  they  were  depressing  field  prices  and  using  their 
ownership  of  reserves  to  do  just  that  very  thing. 

Now,  I  am  not  for  or  against  either  the  independent 
producer  or  the  pipe  line  companies.  But  I  think  if  they 
meet  on  some  plain  of  business  equality  an  equitable  gas 
purchase  contract  can  be  worked  out.  I  think  they  have 
been  meeting  on  very  unequal  terms  in  the  last  five  years. 
Certainly  Michigan-Wisconsin  Pipe  Line  Company  and 
'  Trans-Continental  have  not  been  able  to  buy  gas  on  an 
economical  basis  as  compared  to  other  companies  that  own 
their  own  reserves. 

Q.  Well,  isn’t  it  true,  Mr.  Falck,  that  under  present 
regulation  by  the  producing  states,  that  pipe  line  com¬ 
panies  must  take  equitably  from  the  independent  pro¬ 
ducers  and  from  their  own  reserves?  A.  Well,  there  is 
regulation  of  the  allowables  of  the  take  from  different 
fields. 

Q.  And  that  is  to  place  the  producer  in  a  field  in  the 
same  position  as  a  pipe  line  company  producing  its  gas, 
isn’t  that  correct?  A.  Well,  I  don’t  know  if  that  is  the 
intent  of  the 

(4951) 

proration.  I  think  the  intent  of  the  proration — there  is 
a  conservation  purpose  to  be  served.  But  even  under 
proration,  a  company  with  acreage  can  drill  more  wells, 
drill  up  more  wells  on  its  own  acreage  under  the  proration, 
even  if  the  allowables  have  been  reduced  per  well — he  can 
get  more  of  his  own  gas  out. 

Q.  Well,  it  is  intended  to  protect  the  correlative  rights 
of  both  the  pipe  line  and  the  independent  producer  of  the 
gas  in  the  ground.  A.  Those  are  correlative  sub-surface 
rights  and  have  nothing  particularly  to  do  with  the  bargain 


4952 


made  in  selling  gas  between  producers  and  pipe  lines.  It 
has  to  do  with  the  physical  business  of  taking  the  physical 
quantity  out  of  the  ground. 

Q.  Well,  to  what  period  did  you  refer  when  you  stated 
a  while  ago  that  it  was  the  position  of  the  independent 
producers  that  the  pipe  line  companies  were  depressing 
the  price  of  the  gas  in  the  field?  A.  Well,  I  cannot  give 
you  the  year  without  referring  to  G-580.  The  quotations 
that  I  relied  on  are  quotations  published  in  the  Olds-Draper 
Report  and  also  the  Smith-Wimberly  Report  in  G-580. 
For  example,  in  the  Olds  Report,  ’which  says  among  other 
things — well,  I  just  refer  to  Section  9  of  that  report  as  one 
of  the  sources  of  my  information  on  that  particular  subject 
without  reading  the  whole  thing. 

Q.  I  didn’t  want  you  to  go  into  great  detail.  I  was  just 
trying  to  fix  the  approximate  period  to  which  your  testi¬ 
mony 

(4952) 

would  be  applicable,  Mr.  Falck.  A.  I  would  say  during 
the  period  when  testimony  was  being  given  in  Docket 
G-580.  That  was  over  a  couple  of  years. 

Q.  That  w’as  around  ’45  or  ’46,  is  that  correct?  A.  Yes. 

Q.  Now,  would  you  say  that  if  a  pipe  line  company  were 
given  the  same  price  for  its  own  produced  gas  as  is  pro¬ 
vided  for  the  independent  producer,  that  that  would  have 
the  effect  of  depressing  the  field  prices  of  gas?  A.  No, 
I  don’t  think  it  would  depress  them.  But  I  think  that  if 
not  one  pipe  line  but  if  all  of  these  pipe  lines  were  treated 
on  an  equal  footing,  fairly  and  on  an  equal  footing  with 
the  independent  producers,  that  the  further  rise  in  prices, 
and  I  think  they  are  going  up  still  higher,  but  I  think  the 
incline  of  the  inclined  plane  would  be  at  a  decreased  angle. 
They  go  up  more  slowly  in  the  course  of  time. 

Presiding  Examiner:  Relating  that  to  your  past  testi¬ 
mony — in  other  words,  it  would  not  have  risen  as  much, 
to  put  it  in  the  past  tense. 
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The  Witness :  Yes,  sir. 

Presiding  Examiner:  That  gives  you  both  the  past  and 
the  future. 

The  Witness:  I  don’t  think  you  can  expect  any  roll¬ 
back  in  gas  prices,  even  if  an  equitable  decision  is  finally 
reached  to  put  pipe  line  companies  on  the  same  plain  with¬ 
out  discrimination 

(4953) 

as  independent  producers.  I  don’t  think  there  will  be  any 
rollback  of  field  prices. 

Presiding  Examiner:  By  reason  of  what? 

The  Witness:  By  reason  of  putting  pipe  lines  on  an 
equal  footing. 

Presiding  Examiner;  Why  wouldn’t  there  be  any  roll¬ 
back? 

The  Witness:  Well,  because  all  costs  have  increased, 
including  the  costs  of  labor  and  the  costs  of  drilling,  and 
wells  are  deeper  now,  they  have  got  to  go  down  more  feet, 
and  some  of  the  easy  fields  have  been  developed,  and  the 
geological  exploration  costs  are  going  to  have  to  scatter 
over  wider  areas.  And  of  course  I  think  any  prediction 
as  to  future  field  prices  is  to  make  a  prediction  about  the 
use  of  the  atom  bomb.  It  is  purely  speculative.  It  is  my 
opinion  that  because  of  price  levels  in  the  economy,  there 
won’t  be  any  decline  in  field  prices.  But  on  the  other  hand, 
they  won’t  be  artificially  stimulated  by  the  fact  that  pipe 
lines  arc  without  bargaining  power. 

By  Mr.  Russell; 

Q.  Would  there  be  any  incentive  on  the  part  of  the  pipe 
line  companies  to  depress  the  field  price  of  gas?  A.  Not 
to  depress  them,  but  to  stabilize  them.  The  presidents  of 
quite  a  few  of  the  pipe  line  companies  in  this  exhibit  have 
expressed  concern  to  me,  and  I  am  sure  they  have  ex¬ 
pressed  concern  to  the  staff  of  the  Commission,  about  the 
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extremely  high  price  of  gas  they  are  having  to  pay  on  new 

(4954) 

contracts.  They  are  worried  about  it,  and  they  would  like 
to  back  into  production,  and  they  hope  for  policies  that  ' 
will  permit  them  to  go  back  into  production  without  dis-  ■ 
crimination.  i 

Q.  With  respect  to  the  fair  field  price  of  gas.  Wouldn’t 
it  be  true  that  when  there  was  an  increase  in  the  price  j 
paid  to  the  producer,  that  that  would  then  become  the  j 
price  of  gas  in  the  field  for  future  determinations  in  fixing 
a  fair  field  price  for  natural  gas  companies,  in  the  event 
that  the  Commission  would  go  to  that  method  of  fixing  : 
rates?  A.  Could  I  have  that  question  back  again,  please,  i 

j 

(The  reporter  read  the  pending  question.) 

The  Witness :  Well,  assuming  that  you  have  competitive  i 
conditions,  the  prevailing  price  will  be  some  kind  of  an  i 
average  of  the  prices  being  paid  in  a  particular  field  or  i 
area.  And  if  as  a  result  of  competition  the  whole  level  of  ; 
prices  goes  up,  the  pipe  line  would  be  entitled  to  that  in-  j 
crease,  whatever  that  may  be.  Certainly  it  would  not  go  | 
up  if  a  single  producer  in  a  single  contract  got  a  higher  j 
price.  But  if  the  average  of  all  the  prices  being  paid  in  . 
a  field  or  an  area,  whatever  is  taken  for  the  sample  used  : 
in  the  determination,  if  that  goes  up,  why  naturally  the  ■ 
pipe  line  would  be  credited  with  a  higher  price. 

I 

By  Mr.  Russell:  : 

I 

Q.  Well,  let’s  take  the  favored-nation  clause  to  which  I 
you  referred  in  your  testimony.  If  the  price  to  one  in-  , 
dependent  producer  -went  up  and  he  operated  in  a  field  , 
where  that  favored-  j 

(4955) 

nation  clause  or  provision  was  applicable  vrith  respect  to  i 
other  producers,  wouldn’t  the  price  to  all  the  producers  I 
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generally  increase?  A.  Well,  if  they  all  had  that  type  of 
a  contract,  it  would.  If  you  assume  the  prices  are  going 
up  in  your  question,  they  will  go  up  in  the  answer. 

Q.  Well,  I  am  relating  it  to  your  testimony — if  the  price 
went  up  to  one  producer,  it  might  not  affect  the  prices  to 
other  producers.  A.  Well,  I  said  that  if  a  single  contract 
went  up,  a  single  contract  of  a  single  producer  went  up  in 
price,  that  would  not  mean  necessarily  that  the  Federal 
Power  Commission  would  give  an  equal  increase  in  price 
to  the  pipe  line  companies  drawing  gas  out  of  the  same 
field,  drawing  their  own  gas  out  of  the  same  field.  But  if 
the  average  for  the  field  went  up,  that  would  be  given  due 
consideration  and  weight. 

Q.  Would  there  be  any  incentive  on  the  part  of  the  pro¬ 
ducer  to  dispose  of  his  reserves  to  a  natural  gas  company 
in  the  event  that  the  price  went  up,  Mr.  Falck?  A.  Well, 
there  is  a  lot  of  gas  for  sale  if  you  are  willing  to  pay 
enough  money  for  it.  If  you  pay  20  cents,  you  can  get  gas 
even  in  the  southwest  today. 

Q.  Well,  I  am  speaking  of  disposition  of  reserves.  A. 
You  can  get  reserves  too.  When  you  were  talking  yester¬ 
day  about  the  Fish  contract,  I  don’t  suppose  Phillips 
would 

(4956) 

have  sold  the  gas  to  Fish  on  the  contingent  basis  if  the 
price  had  not  been  satisfactory  to  Phillips. 

(4957) 

By  Mr.  Russell: 

Q.  Mr.  Falck,  we  were  trying  to  duck  that  contract. 
A.  I  said  you  were  talking  about  it. 

Mr.  Littman:  Mr.  Russell,  may  I  interrupt  you  for  a 
minute  to  ask  the  witness  a  question  to  clear  up  some¬ 
thing? 

Mr.  Russell:  Yes,  sir. 
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Mr.  Littman:  These  favored  nations  contracts,  are 
those  prevalent  in  the  Southwest  area,  Gulfcoast  area,  or 
are  they  prevalent  in  the  Panhandle  Field  are  for  Pan¬ 
handle  operations? 

The  Witness :  I  never  heard  of  any  of  them  in  the  Pan¬ 
handle  Hugoton  Field.  I  heard  a  few  of  them  in  the 
Southwest.  I  don’t  believe  they  are  universal  even  there. 

Presiding  Examiner:  Do  you  know  the  El  Paso  situa¬ 
tion  on  that  subject? 

The  Witness:  I  know  some  of  the  general  elements  of 
the  arrangement  that  El  Paso  made  with  Delhi.  I  don’t 
know  with  respect  to  the  past  favored  nations  clauses. 

Presiding  Examiner:  And  the  effect  it  had  on  their 
purchasing? 

The  Witness:  I  cannot  speak  of  that  with  exactness. 

Presiding  Examiner :  All  right. 

If  it  is  a  convenient  time,  we  could  recess. 

Mr.  Russell:  Yes. 

Presiding  Examiner:  We  will  recess  for  ten  minutes. 

(Whereupon,  at  11 :20  a.m.,  a  recess  was  taken  until 

(4958) 

11:30  a.m.) 

Presiding  Examiner:  The  hearing  is  reconvened. 

Mr.  Russell,  the  witness  has  checked  that  reference  that 
he  was  going  to  look  up  here  in  the  recess.  Perhaps  you 
will  let  him  put  that  in  now. 

By  Mr.  Russell: 

Q.  Yes.  A.  I  believe  you  asked  me  with  respect  to  my 
direct  testimony  on  page  13668,  where  I  said  that  “Ex¬ 
ploration  and  development  costs  as  a  percentage  of  gas 
operating  revenues  declined  in  1950  to  one-half  the  figure 
that  prevailed  in  1945.” 

You  asked  me  whether  the  years  that  I  used  for  that 
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statement  were  1950  and  1945.  The  answer  is  yes.  The 
figures  that  I  relied  on  came  from  the  1950  Report  of  the 
Federal  Power  Commission,  which  shows  at  page  VIII, 
that  in  1945  exploration  and  development  costs  amounted 
to  1.2  per  cent  of  gas  operating  revenues,  whereas,  in  1950, 
exploration  and  development  costs  amounted  to  0.6  per  cent 
of  gas  operating  revenues. 

Q.  Well,  is  it  your  testimony  that  exploration  and  devel¬ 
opment  follow — development  costs  follow  gross  revenues, 
Mr.  Falck?  A.  No,  it  is  not. 

Q.  VTiat  is  the  significance  of  the  figures  that  you 

(4959) 

have  used?  You  said  “The  natural  gas  companies  have 
lost  the  incentive  to  acquire  new  leases  and  to  explore  for 
and  develop  new  gas  fields.  This  is  illustrated  by  the  fact 
that  exploration  and  development  costs  as  a  percentage 
of  gas  operating  revenues  declined  in  1950  to  one-half 
the  figure  that  prevailed  in  1945.^’  A.  It  is  merely  an 
illustration  of  the  point  that  they  were  taking,  say,  $10  out 
of  every  thousand  and  putting  it  in  exploration,  and  in 
1950  they  were  only  putting  in  $5. 

Q.  What  is  the  relation  to  the  10  and  5  to  the  operating 
revenues?  A.  There  must  be  some  reason  for  the  per¬ 
centage  or  significance  to  it  or  else  the  statisticians  of  the 
Federal  Power  Commission  wouldn’t  have  put  the  ratios 
in  exactly  the  form  which  I  read  them  in  their  report  on 
page  VIII  of  their  publication. 

The  ratio  analysis  is  about  as  significant  as  the  person 
who  appraises  the  ratios.  They  also  show  operating  ex¬ 
penses,  percentage  of  operating  revenues.  They  show 
depreciation  and  amortization  as  a  percentage.  Certainly, 
depreciation  is  a  function  of  service  life  and  not  a  function 
of  operating  revenues.  They  show  taxes  as  a  percentage 
of  operating  revenues.  They  show  exploration  and  devel¬ 
opment  costs  as  a  percentage  of  operating  revenues. 
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I  suppose  if  a  person  had  no  revenues  they  wouldn’t 
have 


(4960) 


any  money  to  spend  on  exploration.  If  they  had  more 
revenues,  they  might  have  more  money  available  for  ex-  i 
ploration.  j 

Q.  It  would  depend  upon  the  type  of  companies,  too, 
that  you  were  considering;  is  that  not  correct?  A.  Of 
course.  If  the  company  had  all  the  gas  reserves  it  had 
needed  for  the  next  50  years,  I  don’t  suppose  it  would  ' 
spend  any  for  exploration. 

Q.  If  the  company  would  engage  solely  in  the  distri-  ! 
bution  you  wouldn’t  expect  them  to  spend  anything  in  j 
exploration  and  development  costs,  would  you?  A.  They  i 
might  if  they  were  such  a  company  as  Republic  Light,  ! 
Heat  &  Power,  and  there  w’as  gas  in  their  backyard. 

The  whole  point  of  this  New  York  State  Natural  thing  ! 
is  that  exploration  in  an  area  where  the  gas  purchase  j 
price  is  30  or  40  cents  for  the  pipe  line  is  one  thing,  and  | 
exploration  in  the  Southwest  where  the  price  may  be  j 
around  10  or  15  cents  at  wholesale  for  resale,  or  it  was  ; 
at  one  time,  is  quite  another  thing. 

Q.  That  same  vrould  be  true  in  the  Hope  &  United  | 
Fields?  A.  Certainly.  In  the  Appalachian  area  you  are  ' 
at  the  end  of  the  large  pipe  lines,  not  at  the  origin.  The 
business  decision  as  to  whether  it  is  best  to  explore  and  I 
develop  as  against  buying  depends  entirely  on  the  equation  i 
of  cost  versus  price  or  expectation.  | 


(4961) 

Q.  And  if  you  at  one  time  w’ere  depending  on  reserves; 
in  a  particular  area  as  those  reserves  became  depleted! 
then  unless  you  yourself  constructed  the  pipe  line  you- 
would  purchase  gas  from  pipe  lines  developing  gas  into; 
the  area?  A.  You  might.  I  understand  that  United  Fuel; 
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has  bought  some  gas  down  in  the  Southwest  recently,  and 
it  has  no  intention  of  constructing  a  pipe  line.  Somebody 
else  is  going  to  do  it  for  them,  the  Commission  willing. 

Q.  Mr.  Falck,  did  you  make  any  analysis  to  determine 
how  many  companies  were  included  in  the  1945  report,  and 
how  many  were  included  in  the  1951  report?  A.  I  will 
give  the  same  answer  to  that  question  as  I  gave  to  the  same 
question  yesterday.  The  answer  is  no. 

Q.  Just  before  the  recess,  when  you  checked  the  figures 
that  you  were  requested,  and  you  have  checked  the  figures, 
we  wore  discussing  the  favored  nations  clause  in  gas  con¬ 
tracts  and  their  possible  effect  upon  increasing  the  price 
in  the  future.  I  think  you  stated  that  if  a  producer 
operating  in  a  gas  field  was  getting  20  cents  for  his  gas, 
or  did  I  misunderstand  you  —  did  I  understand  you 
correctly?  A.  I  think  that  I  said  if  there  were  a  single 
transaction,  a  new  contract  of  a  single  producer  with  a 
buyer,  that  a  higher  price  than  before — I  didn’t  think  that 
one  transaction  alone  would  affect  the  price  that  the 
Federal  Power  Commission  would  allow  a  pipe  line  for 
its  gas  coming 

(4962) 

out  of  the  same  field  or  general  area.  What  formula  or 
considerations  or  methods  the  Commission  might  use  in 
detenniniiig  the  value  of  gas  for  a  pipe  line,  I  do  not  know. 
I  haven’t  made  any  special  research  of  that.  I  hope  they 
wouldn’t  use  a  push-button  formula.  I  would  expect  they 
would  give  consideration  to  things  such  as  the  minimum 
price  laws  of  the  state — certainly,  that  would  be  a  floor 
below  which  they  could  not  go,  and  other  things — 
averages,  old  contract,  new  contracts,  and  they  might  even 
compare  contracts  of  neighboring  fields,  non-contiguous 
fields,  and  arrive  at  an  average  judgment. 

My  only  point  was:  A  single  transaction  wouldn’t 
necessarily  cause  the  Commission  to  increase  the  price 
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being  allowed  for  its  gas  to  a  pipe  line  company  producing 
from  its  own  reserves.  That  was  my  only  point. 

Q.  The  single  price,  though,  could  affect  the  price  of 
other  producers  in  the  area  with  whom  the  pipe  line  com¬ 
panies  had  this  favored  nations  clause?  A.  Yes.  Assum¬ 
ing  they  were  favored  nations  clauses,  and  assuming  they 
were  valid  contracts,  non-cancellible. 

Q.  Then  that  would  have  the  tendency  to  establish  a 
new  fair  field  price  for  that  particular  area,  would  it  not? 

A.  Yes,  it  would.  Of  course,  you  are  also  assuming  that 
a  producer  can  just  come  along  and  increase  the  price.  I 
am  assuming  that  a  pipe  line  company  given  a  fair  deal 

(4963) 

wouldn’t  be  entering  into  contracts  with  producers  at  a 
price  any  higher  than  necessary. 

Presiding  Examiner:  You  are  not  using  the  capital 
letters,  are  you? 

The  Witness:  No,  sir,  I  mean,  a  fair  deal  with  a  new 
deck. 

By  Mr.  Bussell: 

Q.  I  thought  that  you  had  previously  referred  in  your 
testimony  to  a  situation  where  you,  as  I  understood  you 
to  say,  a  company,  were  paying  20  cents  for  gas  in  the 
Gulfcoast  area;  is  that  correct?  A.  No,  I  didn’t  say  that. 

I  think  the  record  will  show  what  I  said  is,  if  you  offer 
enough  money,  a  high  enough  price,  you  can  even  get  gas 
in  the  Gulcoast  today.  I  expressed  the  opinion  if  you  ^ 
went  down  to  the  Gulfcoast  today  and  offered  20  cents,  j 
you  could  probably  get  some  price — some  gas  loose  down 
there.  I  suppose  for  25  cents  you  could  get  a  whole  lot 
more.  The  gas  hasn’t  disappeared.  There  is  a  trillion  i 
cubic  feet  dowm  there.  A  lot  of  it  being  withheld  with  the  ! 
expectation  of  higher  prices.  i 
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Q.  Now,  you  are  speaking  of  gas  sold  by  the  independ¬ 
ent  producer  or  the  acquisition  of  reserves  or  both!  A.  I 
was  thinking  primarily  of  gas  reserves  that  had  been  dis¬ 
covered  and  proved  by  independent  producers  and  oil 
companies,  but  haven’t  yet  been  put  on  the  market  o^ 
drilled 

(4964) 

up. 

Q.  Well,  in  any  event,  Mr.  Falck,  is  it  not  true  that  the 
price  established  by  any  state  commission  would  be  the 
starting  point  at  which  you  would  begin  your  negotiations? 
A.  Oh,  yes.  I  don’t  think  that  any  private  company  would 
want  to  violate  a  state  law  and  do  business  in  that  state, 
sir,  any  more  than  I  think  any  Federal  official  would  want 
to  violate  a  state  law  if  he  could  avoid  it. 

Q.  I  am  speaking  of  a  price  that  a  pipe  line  could  would 
pay.  A.  A  pipe  line  company  wouldn’t  knowingly  enter 
into  an  illegal  contract.  I  don’t  think  it  would. 

Q.  But  that  would  be  the —  A.  That  would  be  the  floor. 

Q.  Yes.  A.  In  the  interest  of  conservation. 

Q.  So  that  to  that  extent  the  pipe  line  company  has  lost 
its  bargaining  power  in  obtaining  gas  supplies!  A.  To 
that  extent  the  area  within  which  the  price  bargain  is 
variable,  is  reduced,  the  variability  of  the  price  bargain 
from  zero  to  infinity  has  been  reduced  by  the  super¬ 
position  of  the  floor;  but  as  a  great  range  available  for 
bargaining  between  the  minimum  prices  established  by 
these  state  commissions  and  the  prevailing  prices  being 
asked  by  independent  producers  today,  there  is  plenty 
room 

(4965) 

for  bargaining. 

Q.  Since  the  establishment  of  those  so-called  minimum 
prices,  the  tendency  has  been  to  increase  the  price ;  is  that 
not  correct?  A.  That  tendency,  trend,  toward  increased 
prices  has  been  existing  for  a  long  time,  and  it  has  been 
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persisting  through  time.  I  doubt  that  a  curve  would  show 
that  there  has  been  any  ripple  or  interruption  of  that 
trend  resulting  from  the  state  conservation  laws  that  have 
been  issued,  or  orders. 

Actually,  these  are  floors,  and  not  ceilings. 

Presiding  Examiner:  In  that  connection,  though,  doesn’t 
it  depend  somewhat  on  the  basis  upon  which  the  state 
arrives  at  the  minimum? 

If  the  state  arrives  at  the  minimum  on  the  basis  of 
weighted  averages  of  field  prices,  then  the  state’s  action 
is  simply  recognizing  the  market  situation;  is  that  not  so? 
so? 

The  Witness:  As  I  understand  it,  these  state  commis¬ 
sions  do  hold  hearings,  Mr.  Examiner,  and  they  listen  to 
the  evidence  from  consumers,  producers,  and  other  in¬ 
terested  people,  and  they  get  the  facts  as  to  prevailing 
market  conditions,  and  contracts.  Then  as  a  result  of  all 
that  information  and  testimony  and  their  judgment,  they 
fix  the  price,  as  you  say. 

It  may  happen  that  at  the  time  that  price  is  fixed,  there 
are  a  few  contracts  that  are  below  the  minimum.  It  might 
happen  that  the  minimum  would  be  lower  than  any  pre¬ 
vailing 

(4966) 

prices. 

By  Mr.  Russell: 

Q.  What  has  been  the  tendency  since  the  establishment 
of  the  first  minimum  prices,  Mr.  Falck?  A.  Well,  the 
tendency  has  been  for  gas  prices  in  the  field  to  increase 
both  in  states  in  which  minimum  price  laws  or  orders  have 
been  issued,  and  in  states  where  no  such  orders  have  been 
issued. 

So  far  as  I  know,  the  State  of  Texas  has  not  yet  issued 
any  such  minimum  price  laws  or  orders.  There  has  been 
an  increase  in  price,  perecntage-wise,  and  in  absolute 
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terms  during  the  period  in  the  Texas  fields,  and  the  same 
in  Kansas  and  in  Oklahoma.  So  that  by  the  well  known 
comparison  of  et  cetris  paribus,  I  don’t  think  you  could 
show  any  cause  or  etfect  or  relationship. 

Presiding  Examiner:  How  do  you  spell  that? 

The  Witness :  Other  things  being  equal.  It  is  an 
economist ’s  term. 

By  Mr.  Russell: 

Q.  Now',  Mr.  Falck,  referring  to  page  13673  of  the 
transcript,  which  contains  a  portion  of  your  testimony, 
you  stated  among  other  things — “A  pipe  line  can  also 
take  care  of  variations  in  the  volume  of  gas  deliveries  from 
others  due  to  variations  in  both  oil  and  gas  production, 
conservation  restrictions  and  the  like.  To  summarize,  a 
natural  gas 
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company,  owning  a  portion  of  its  own  supply,  is  able  to 
render  more  economic,  uniform  and  reliable  service.” 
A.  Well,  the  most  pertinent  comparison  one  could  make  in 
this  rate  proceeding  would  be,  for  instance,  the  Michigan- 
Wisconsin  Pipe  Line  Company,  w’hich  parallels  to  some 
extent  the  Panhandle  Eastern  Pipe  Line  Company,  which 
was  originally  designed  to  oust  Panhandle  Eastern  from 
the  Detroit  market. 

That  line  depends  on  purchased  gas  entirely,  whereas. 
Panhandle  depends  for  its  supplies  partly  on  purchased 
gas  and  partly  on  its  own  production. 

The  record  will  show,  and  I  am  sure  the  figures  are 
available  to  the  Commission,  that  Michigan-Wisconsin  is 
now  asking  on  a  cost  basis  of  around  35  cents  for  its 
gas,  without  counting  the  extra  costs  of  storing  it  and 
bringing  it  down  to  Detroit,  which  I  think  is  considerably 
more  cents  per  thousand  than  Panhandle  Eastern  is  con¬ 
tending  for  in  this  rate  case. 
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I  would  say,  No.  1,  Panhandle  Eastern  is  in  a  position 
to  render  more  economic  service  to  its  market  than 
Michigan-Wisconsin  Pipe  Line  that  doesn’t  own  any  of  its 
reserves. 

As  far  as  uniformity  and  reliability  are  concerned,  the 
factors  mentioned  in  the  earlier  part  of  my  text  which  you 
read  are  factors  which  may  or  may  not  be  realized  de¬ 
pending  upon  whether  emergencies  occur  or  do  not  occur. 
But  at  the  present  time  if  any  kind  of  calamity  or  flooding 
took  place,  or  if  there  were  any  interruption  in  the  pipe 
line,  or  gathering 
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system,  say  of  Trunkline  feeding  into  Panhandle  Eastern 
at  Sciota,  Illinois,  and  there  were  a  reduction  in  supply 
from  that  source.  Panhandle  Eastern  would  undoubtedly 
be  able  to  pull  for  a  temporary  period  on  its  own  reserves 
to  make  up,  if  not  entirely,  in  part  that  deficiency. 

Last  year  there  was  a  strike,  or  a  threatened  strike,  I 
think,  of  compressor  stations  on  the  Panhandle  system. 
The  fact  that  there  were  two  sources  of  supply  was  helpful. 

Q.  May  I  interrupt  you?  WTien  you  say  “two  sources 
of  supply,”  what  do  you  mean?  A.  Well,  what  has  some¬ 
times  been  referred  to  as  the  Texas  Lateral  being  the 
other  supply.  That  is,  the  gas  coming  in  from  the  Trunk¬ 
line  into  the  Panhandle  system.  I  am  sorry,  the  Houston 
Lateral. 

I  am  not  a  labor  expert,  but  I  will  be  glad  to  speak  on 
that  subject.  If,  for  example,  one  system  were  organized 
and  the  other  system  were  not  organized,  one  had  an  AFL 
Union  and  the  other  a  CIO  Union,  there  might  be  some 
diversity  between  the  labor  negotiations  which  would  con¬ 
tribute  toward  more  reliable  and  more  continuous  service. 

I  could  go  on  and  on  in  that  matter.  I  think  it  is  a  fairly 
obvious  conclusion  that  a  company  that  in  part  draws  on 
its  own  reserves  will  be  able  to  render  more  continuous 
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and  reliable  service  against  calamities  or  emergencies  or 
acts  of  God,  or  things  that  cannot  be  foreseen  and  pre¬ 
pared 

(4969) 

against. 

Q.  Now,  with  respect  to  your  first  statement,  then,  the 
comparison  between  the  Panhandle  Eastern  Pipe  Line  Com¬ 
pany  and  the  Michigan-W’isconsin  Pipe  Line  Company, 
wouldn’t  it  be  a  fact  that  if  you  used  the  fair  field  price 
that  the  tendency  would  be  for  the  prices  eventually  to 
equalize?  A.  I  don’t  think  so.  I  think  in  Panhandle’s 
showing  in  this  case,  it  asked  the  Commission  to  accord 
a  reasonable  value,  or  to  grant  or  include  a  reasonable 
value  for  its  gas,  and  even  with  the  inclusion  of  what 
Panhandle  considered  to  be  a  reasonable  price  for  its  gas 
for  the  purpose  of  this  rate  case,  it  does  not  come  up 
anyw'here  near  what  Michigan-Wisconsin  is  presently  ask¬ 
ing,  and  I  think  receiving  under  bond. 

Q.  You  have  already  stated  that  the  tendency  would  be 
for  the  price  to  increase  in  the  future.  Now,  isn’t  it  true 
that  the  prices  would  tend  to  become  equal  in  the  future? 
A.  I  think  the  long  term  result  would  be  to  put  a  break 
on  the  speed  with  which  future  prices  would  otherwise 
be  increasing. 

Q.  What  would  you,  in  your  opinion,  Mr.  Falck,  from 
an  economic  standpoint,  think  would  be  the  limit  to  which 
those  prices  would  increase?  A.  I  think  that  there  is  a 
very  definite  indication  that  the  prices  will  utimately  come 
into  balance  with  the  competing  fuels  in  the  market  areas. 
That  is,  the  prices, 
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plus  the  cost  of  transportation  and  distribution  will  come 
'  to  balance  with  the  prices  of  coal  and  oil,  and  taking  into 
consideration  corrections  for  differences  and  cleanliness 
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in  combustion,  efficiency,  and  other  factors  relating  to  uti¬ 
lization. 

There  is  absolutely  no  justification,  in  my  opinion,  as 
an  economist,  in  having  a  differential  of  30  or  40  cents  per 
million  Btu  in  cities  like  Cleveland,  Ohio,  or  Cincinnati, 
or  Detroit  between  the  cost  of  gas  for  space  heating  and 
the  cost  of  coal  and  oil.  They  are  both  hydrocarbons.  They 
both  come  from  the  same  general  ores. 

The  exploration  of  oil  and  gas  go  hand  and  hand.  I 
cannot  see  any  reason  for  it.  They  are  regarded  by  the 
householder  as  substitutes  for  each  other.  CanT  see  any 
reason  why  the  price  of  gas  should  be  out  of  line  with  the 
price  of  oil. 

I  think  the  only  place  in  the  United  States  w’here  it  is 
in  line  is  in  Washington,  D.  C.  Everywhere  else  gas  is 
very  much  cheaper. 

Q.  Then  would  it  follow  that  the  price  fixed  for  gas 
in  the  field,  either  through  minimum  price  orders  or  by 
bargaining,  between  the  pipe  line  companies  and  the 
producers,  would  be  determined  upon  the,  or  by  the  price  of 
competitive  fuels  in  the  areas  served?  A.  I  think  there  is 
that  tendency.  But  in  all  matters  of  economics  and  busi¬ 
ness  and  national  programs  there  are 
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many  things  besides  tendencies  that  contribute  to  the  final 
result,  just  like  there  has  been  a  tendency  for  pipe  line 
companies  to  divorce  their  production  properties.  Not  all 
of  them  have  done  so  as  of  now.  There  is  that  tendency 
and  that  is  all  I  have  been  testifying  about. 

I  -would  like  to  point  out,  Mr.  Russell,  when  you  were 
talking  about  El  Paso  yesterday,  in  asking  me  a  question 
on  the  acquisition  of  reserves,  a  substantial  percentage  of 
the  reserves  you  showed  me  or  asked  me  to  read  into  the 
record  out  of  this  book  of  statistics  of  natural  gas  com- 
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panies  were  acquired  by  El  Paso  from  the  Delhi  Corpora¬ 
tion  under  a  novel  arrangement,  which  I  understand  was  de¬ 
signed  to  protect  Delhi  from  the  Federal  Power  Commis¬ 
sion’s  jurisdiction  at  that  time  and  in  future  years. 

The  whole  arrangement  takes  on  much  more  of  the  com¬ 
plexion  of  the  gas  purchase  contracts  than  the  complexion 
of  ownership  and  production  of  gas  in  a  familar  sense 
which  Panhandle  Eastern  Pipe  Line  or  Northern  Natural 
Gas  Company  have  owned  and  developed  reserves  now.  As 
you  know,  they  are  not  paying  money  for  them  except  as 
they  are  produced.  They  are  paying  for  them  under  the 
arrangement  which  increases  the  cost  of  royalty;  and  the 
term  “royalty”  is  used  so  they  are  paying  for  the  royalty 
rather  than  for  the  gas,  which  is  a  very  complicated  de¬ 
vice  and  skillful  and  ingenious  one  for  getting  around  or 
circumventing,  if  you  please,  the  regulations 
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of  the  Federal  Power  Commission.  That  type  of  device  to 
me  comes  under  the  same  category  as  actual  divorcement. 
To  me  those  reserves  are  not  owned  by  El  Paso  and  de¬ 
veloped  by  El  Paso  in  the  same  sense  as  Panhandle  East¬ 
ern’s  are  owmed  and  developed  by  Panhandle. 

I  think  I  said  yesterday,  to  make  this  entirely  clear,  I 
don’t  think  any  of  the  testimony  that  has  been  elicited 
'  from  me  with  respect  to  these  productions  costs,  Texas 
Eastern  Production  or  Tennessee  Production  or  Southern 
Production,  does  anything  except  to  reinforce  my  state¬ 
ment  that  the  Commission’s  policies  with  respect  to  rates 
and  the  assignment  of  value  to  the  gas  of  a  natural  gas 
company  have  compelled  com])anies  to  look  for  circum¬ 
locutions  and  ways  around  the  barn  door  ingenious,  legal¬ 
ly  ingenious  and  imaginative  in  order  to  keep  production 
out  of  the  Federal  Povrer  Commission’s  hands  and  detailed 
regulation.  Otherwise,  there  would  have  been  no  need  for 
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Tennessee  Production  Company  or  Southern  Production 
Company  or  the  Texas  Eastern  Production  Company  that 
have  developed  these  properties  as  part  and  parcel  of 
their  own  regulations  that  are  regulated  by  the  Federal 
Power  Commission. 

Q.  Of  course,  I  didn't  want  to  get  back  to  El  Paso,  but 
does  El  Paso  own  or  have  title  to  the  gas  that  is  being 
produced?  A.  It  has  title  to  it  but  it  doesn’t  have  any  of 
the  benefits  that  come  from  real  ownership,  because  of  the 
nature 
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of  its — it  is  an  installment  purchase,  like  saying  a  person 
has  title  to  a  car  if  he  puts  $10  down  and  was  going  to  pay 
for  it  so  many  cents  per  mile  as  he  uses  the  car,  and  the 
cents  per  mile  wdll  change  as  the  years  go  along,  accord¬ 
ing  to  various  changes  in  the  economic  scene. 

Q.  Do  you  know  whether  or  not  El  Paso  drills  the  wells? 
A.  Yes,  thev  drill  the  wells.  In  that  wav  thev  get  the  bene- 
fit  of  the  cost  of  development  as  part  of  the  operating  ex¬ 
penses  in  a  rate  case.  So  that  Delhi  has  none  of  the  risks, 
none  of  the  expense  of  drilling  up  the  field,  but  it  is  getting, 
vou  might  sav,  the  intricate  value  or  the  discoverv  value  of 
the  gas  without  fear  of  the  Federal  Power  Commission 
confiscating  that  value  as  it  has  tended  to  do  in  the  case 
of  Panhandle  Eastern. 

Q.  The  only  thing  that  varies  is  the  royalty;  is  that 
not  correct  ?  A.  Yes ;  but  that  royalty  is  really  equivalent 
to  what  other  people  pay  for  gas.  The  royalty  is  around 
5  cents  per  thousand  and  subject  to  escalation.  It  is  not  a 
royalty  in  the  ordinary  sense  of  the  word  "royalty.”  It  is 
a  gas  purchase  contract ;  that  is  all  it  is. 

Q.  Now,  just  to  compare  that — I  thought  that  you  have 
testified  earlier  that  some  are  now  paying  as  much  as  20 
cents.  A.  No,  I  did  not.  I  said  as  to  the  availability  of 
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gas.  You  asked  me  if  a  pipe  line  company  could  buy  any 
gas  in  the  Southwest.  I  said  if  they  paid  as  much  as  20 
cents,  I  am  sure  they  could. 

Q.  I  touched  on  that.  I  thought  that  you  had  earlier  in 

vour  testimony  said  that  vou  know  of  contracts  in  the 

•>  * 

Gulfcoast  where  they  were  paying  as  much  as  20  cents. 

Presiding  Examiner:  Some  Columbia  company  is  pay¬ 
ing  that,  is  it  not? 

The  Witness:  I  may  have  said  that  the  United  Fuel  is 
paying  that  much. 

Presiding  Examiner:  In  that  connection,  could  I  clear 
up  one  point? 

Mr.  Russell:  Yes,  sir. 

Presiding  Examiner:  In  regard  to  this  matter  in  your 
earlier  testimony,  it  seemd  to  me  vou  indicated  that  if  a 
company  held  its  ovti  reserves,  and  there  was  an  increase 
in  demand  upon  it,  it  had  to  increase  its  supply,  that  is, 
available  and  deliverable  supply,  that  the  company  would 
have  a  better  bargaining  position  in  going  out  and  making 
gas  purchase  contracts,  because  it  could  say,  ‘‘We  just 
won’t  pay  20  cents,  because  we  can  get  the  benefit  of  our 
ovm  production,”  and  if  they  were  allowed  to  collect  rea¬ 
sonable  field  prices  such  as  determined,  for  example,  by 
the  State  of  Texas  every  six  months,  that  they  would  be  in 
a  position — ^would  be  in  a  stronger  purchasing  position. 
Is  that  right? 

(4975) 

The  Witness:  That  is  right. 

Presiding  Examiner:  In  vour  discussion  today  of  these 
matters  of  economics,  you  turned  to  one  company  almost. 
Isn’t  the  matter  of  the  potentiality  of  being  able  to  serve 
on  more  economical  basis,  doesn’t  it  rest  in  that  analysis 
we  just  this  minute  made  fundamentally? 

The  Witness:  That  is  right.  I  was  responding  to — 
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Presiding  Examiner :  If  you  are  going  to  talk  about  com¬ 
panies,  look  at  the  Columbia  system.  They  have  large  gas 
supplies  in  the  Appalachian  area,  do  they  not  ?  They  were 
about  to  run  out.  This  is  such  common  knowledge  in  the 
new’spapers  and  elsewhere.  I  am  not  trjdng  to  testify.  I 
am  trying  to  lay  a  foundation  of  common  knowledge. 

Had  they  had,  wherever  they  were,  adequate  reserves, 
they  could  have  produced  from — ^^\’ould  they  have  gone 
down  to  Texas  and  paid  20  cents? 

The  Witness:  No,  they  would  not  have. 

Presiding  Examiner:  The  probabilities  are — 

The  Witness:  If  the  reserves  they  had  undeveloped 
could  be  economically  developed  at  a  lower  price. 

Presiding  Examiner :  In  other  words,  the  tendency  would 
have  been  that  they  would  have  hesitated  or  would  have 
been  in  a  stronger  position  to  have  resisted  high  prices. 
That  is  the  point  I  thought  you  had  made  earlier.  It  seems 
to  me  to  fit  into  the  analysis  you  made  today,  although,  as 
I  say, 

(4976) 

you  turned  today  almost  exclusively  to  Michigan-Wisconsin 
Pipe  Line. 

Now,  in  that  connection,  is  it  not  true  that  when  you 
turn  to  the  comparison  of  any  one  company,  there  are  many 
elements,  possible  elements,  that  might  effect  the  difference 
in  the  price  that  Michigan-Wisconsin,  for  example — they 
were  building  at  a  later  period,  and  there  were  higher 
costs;  isn’t  that  true? 

The  Witness :  They  built  their  first  line  in  a  later  period 
than  Panhandle  Eastern,  but  Panhandle  has  constructed 
new  lines. 

Presiding  Examiner:  The  point  is,  you  w’ould  have  to 
study  ever^hing. 

The  Witness:  That  is  right. 


4976 

Presiding  Examiner :  If  a  comparison  of  two  companies 
was  undertaken.  Is  that  not  right? 

The  Witness:  That  is  true. 

Presiding  Examiner :  Whereas,  if  you  studied  the  matter 
from  the  standpoint  of  your  testimony,  from  the  standpoint 
of  the  tendencies  of  the  more  economic  operation,  the  own¬ 
ership  of  reserves,  the  availability  of  production  from 
those  reserves,  it  would  tend  to  give  a  purchasing  pipe 
line  a  stronger  bargaining  position  and,  therefore,  more 
economic  purchases;  is  that  right? 

The  Witness:  I  agree  with  that  one  hundred  percent. 

(4977) 

Presiding  Examiner:  I  am  trying  to  understand  the 
various  elements,  because  it  seems  to  me  that  it  more  or 
less  summarizes  the  whole  thing  now. 

I  wanted  to  see  if  that  was  a  proper  summary  of  what 
you  said  today.  Thanks  for  allowing  me  to  get  that  clear 
in  mv  mind. 

By  Mr.  Russell: 

Q.  In  connection  with  the  last  questions  to  which  you 
responded  if  there  would  be  many  other  elements  which  a 
pipe  line  company  o\\ming  its  own  reserves  would  have  to 
take  into  consideration  in  determining  whether  or  not  it 
would  develop  those  reserves  to  a  greater  extent  or  pur¬ 
chase  gas  from  other  producers;  is  that  not  correct?  A. 
That  is  true. 

Q.  And  some  of  those  elements  would  be  the  effect  of 
proper  rates  and  laws  upon  the  operation  of  the  company; 
isn’t  that  correct?  A.  That  is  true. 

Q.  And  deliverability  from  the  wells,  and  to  enable  the 
pipe  line  company  to  satisfy  its  expanding  markets ;  is  that 
not  correct?  A.  That  is  correct. 

Q.  A  further  matter  would  be  whether  or  not  you  would 
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buy  gas  from  reserves  which  already  had  been  developed 
from  others;  is  that  not  correct? 


A.  Yes. 


(4978) 


Q.  And  whether  it  would  be  more  advantageous  to  bring 
— rather,  to  buy  from  developed  reserves  than  to  go  out 
and  conduct  your  outi  exploration  and  development  opera¬ 
tion;  is  that  not  correct?  A.  That  is  correct. 

Q.  Now,  with  respect  to  the  statement  vrhich  we  have 
been  discussing  on  page  13673  of  the  transcript,  where  you 
summarized  that  a  natural  gas  company  owning  a  portion 
of  its  own  supply,  is  able  to  render  more  economic,  uni¬ 
form  and  reliable  service — this  is  further  with  respect  to 
the  Trial  Examiner’s  statement  with  respect  to  later  build¬ 
ing  of  pipe  lines,  and  so  on,  in  your  opinion,  Mr.  Falck,  is 
the  operation  of  the  Panhandle  Eastern  Pipe  Line  Com¬ 
pany  more  economical,  uniform  and  reliable  than  the  oper¬ 
ation,  let  us  say,  of  Trunkline  Gas  Company?  A.  I  con¬ 
sider  Trunkline  Gas  Company  and  Panhandle  Eastern 
Pipe  Line  Company  to  be  the  same  company.  They  have 
interlocking  boards  and  officials  and  staff.  Most  of  the 
operating  personnel  for  Trunkline  came  from  Panhandle 
and  the  reputation  of  Panhandle  Eastern  has  in  the  United 
States  is  that  it  is  the  best  operating  company  in  the  United 
States  in  the  gas  industry. 

Q.  That  same  would  be  true  with  respect  to  Trunkline? 
A.  Yes,  sir. 


(4979) 


Q.  How  about  Texas  Eastern  as  compared  to  Pan¬ 
handle?  A.  I  don’t  think  I  want  to  make  any  invidious 
comparison.  I  certainly  am  not  going  to. 

Q.  You  made  the  comparison  when  you  testified  on  your 
direct  examination.  A.  I  am  not  talking  about  operating 
officials — efficiency  of  the  personnel  or  management.  I  am 
saying  a  pipe  line  owning  its  own  reserves  is  in  a  position 
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to  give  more  reliable  or  economical  and  more  uniform 
service  than  a  company  that  depends  entirely  on  gas  pur¬ 
chase  contracts.  That  is  my  testimony,  sir. 

Q.  In  making  that  determination,  how  would  you  com¬ 
pare  the  companies?  A.  I  think  I  made  it  clear.  I  arrived 
at  that  conclusion  in  terms  of  the  knowledge  of  the  alterna¬ 
tives  that  would  be  available  to  any  management  regard- 
I  less  of  the  efficiency  or  relative  rating  of  the  management. 

The  business  of  owning  a  portion  of  raw  materials  is 
a  well  known  factor  in  industry  in  general.  I  happened  to 
be  familiar  with  this  problem  in  the  copper  and  in  the 
aluminum  industries  bv  virtue  of  the  fact  I  was  retained 

•r 

for  a  number  of  years  by  the  General  Cable  Corporation, 
which  was  a  non-integrated  fabricator  of  wire  and  drawn 
copper  and  drawn  aluminum  products. 

During  period  of  shortage.  General  Cable  Corporation 

(4980) 

found  it  very  difficult  to  find  any  raw  material  from  the 
integrated  suppliers  who  also  had  their  own  fabricating 
mills.  It  is  well  understood  and  recognized  in  industry,  in 
general,  in  all  the  metal  fabricating  industry,  at  least,  and 
,by  Congressional  committees  that  have  investigated  this 
matter,  that  partial  or  full  integration  helps  a  fabricator 
in  general  industry. 

In  natural  gas  terms,  the  fabricator  is  the  transporter, 
and  the  production  operation  is  the  raw  material.  Inte¬ 
grated  companies  are  in  a  much  better  position  from  every 
standpoint  about  it  as  to  future  purchases  and  present 
continuity  of  supply  than  people  who  are  non-integrated 
or  just  fabricators  or  transporters. 

It  is  a  very  general  conclusion  with  wide  ramifications. 
The  matter  of  integration  or  non-integration  of  the  oil 
industry  is  well  known.  My  point,  fundamentally,  is  also 
that  if  there  was  to  be  divorcement  between  pipe  lines  and 
producers  within  the  oil  industry,  or  if  there  were  divorce- 
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ment  of  pipe  lines  and  producers  in  the  gas  industry,  the 
divorcement  could  be  the  result  and  consequence  of  delib¬ 
erate  Congressional  policy  and  not  a  result  of  some  rate 
mechanics  or  rate  theories  of  a  commission.  It  is  the  com¬ 
pelling  of  divorcement  in  an  industiy  that  would  otherwise 
be  integrated  which  I  think  is  a  very  serious  thing  and  has 
a  very  serious  consequence  up  to  date  on  the  gas  industry. 

(4981) 

Q.  Mr.  Falck,  you  said  you  did  not  want  to  be  placed 
in  a  position  of  drawing  invidious  comparisons.  When  I 
asked  you  to  explain  that  statement  before,  the  first  state¬ 
ment  that  you  made  was  a  comparison  of  Panhandle  East¬ 
ern  Pipe  Line  Company  and  Michigan-Wisconsin  Pipe 
Line  Company;  is  that  not  correct?  A.  Yes. 

Q.  Then  you  stated  that  Michigan-Wisconsin  was  selling 
gas  in  Detroit  which  you  thought  to  be  at  the  price  of 
around  35  cents,  and  the  prices  Panhandle  was  charging 
was  less  than  35  cents.  Let’s  compare  the  other  companies 
that  I  mentioned,  Tennessee.  Do  you  know  what  their 
price  is  for  gas  delivered  in  the  Appalachian  area  to  the 
same  companies  to  which  Panhandle  delivers  gas?  A.  I 
don’t  have  those  figures  with  me.  I  have  made  studies 
of  both  wholesale  and  retail  rates,  but  applications  for 
rate  increases  are  coming  along  so  fast  that  it  is  hard  to 
keep  up  with  it. 

There  is  no  question  but  that  Tennessee,  if  it  has  to  pay 
the  price  presently  being  asked  for  further  production  is 
going  to  have  to  raise  its  rates  considerably.  They  are  in 
a  very  weak  bargaining  position,  it  would  seem  to  me,  in 
the  Southwest. 

Q.  Do  you  know  whether  the  price  Tennessee  receives 
for  its  gas,  let  us  say,  from  the  Appalachian  companies,  is 
greater  or  less  than  the  price  being  asked  by  Panhandle? 
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(4982) 

A.  What  do  you  mean  ?  The  price  that  is  being  asked  by 
Panhandle  in  this  rate  case,  or  the  price  which  the  Federal 
Power  Commission  has  fixed  as  the  Panhandle’s  lawful 
rates? 

Q.  Mr.  Falck,  you  made  the  comparison.  You  said  that 
the  price  that  Panhandle  was  asking  for  in  this  rate  case 
would  still  be  less  than  Michigan-Wisconsin  price  to  Mich¬ 
igan  Consolidated.  A.  That  is  right.  I  happen  to  be  famil¬ 
iar  with  the  Michigan-Wisconsin  situation,  because  it  is 
in  the  same  territory,  or  operates  through  the  same  terri,- 
tory,  and  it  is  about  the  same  length  from  the  origin  of 
the  line  to  the  terminus,  and  it  goes  through  the  same  ter¬ 
rain,  and  is  intelligently  comparable  with  Panhandle, 
whereas,  the  Tennessee  Gas  Transmission  or  Transconti¬ 
nental  have  different  origins.  They  go  to  different  areas. 
They  have  a  different  terrain.  I  wouldn’t  think  a  com¬ 
parison  would  be  particularly  usefuL 

Q.  How’  about  the  Trunkline  Gas  Company,  doesn’t  that 
operate  in  approximately  the  same  section  as  Texas  East¬ 
ern?  A.  It  doesn’t  go  through  to  New  England  or  Canada. 

Q.  I  am  speaking  of  or  about  comparable  prices  of  gas. 
A.  The  short  answ’er  is,  I  don’t  know,  because  I  haven’t 
made  a  comparison.  A  great  number  of  factors  would  have 
to  be  taken  into  consideration,  including  the  length  of  the 
line  and  many  other  factors,  and  the  volume  delivered  and 
the  load  factor. 

(4983) 

Q.  Now’,  let’s  take  up  the  uniformity  of  service.  Do  you 
think  that  the  service  rendered  by  Panhandle  is  of  greater 
uniformity  than  that  rendered  by  Tennessee?  A.  I  am 
saying  that  Panhandle  can  render  more  uniform  service 
by  owning  a  portion  of  its  owm  reserve  than  Panhandle 
would  be  able  to  if  it  didn ’t  owm  its  reserves. 

Q.  You  can’t  draw  comparisons  between  the  twro  com- 
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panics;  is  that  right?  A.  You  can  draw  them.  They  may 
not  be  accurate  in  all  four  points. 

Q.  Would  your  same  answer  apply  to  reliability  of  serv¬ 
ice?  A.  The  thing  to  be  compared,  that  is  meaningful,  is 
the  situation  of  a  company  without  reserves  and  a  situation 
of  the  self  same  company  with  reserves.  I  think  it  is  in¬ 
contestable  that  a  company  "wnth  reserves  is  in  a  better 
position  than  a  company  without  them. 

Q.  Would  your  whole  answer  on  pages  13672  and  13673 
be  applicable  to  the  same  company  with  respect  to  reserves 
and  the  same  company  without  reserves,  with  the  exception 
of  your  more  economic — where  you  made  the  comparison 
between  Panhandle  and  Michigan- Wisconsin?  A.  I  wouldn’t  ! 
make  that  exception,  because  you  can  compare  Michigan-  i 
Wisconsin  and  Panhandle  in  the  destination  State  of  Wis¬ 
consin — Michigan,  or  you  can  compare  them  down  in 

(4984) 

j 

Kansas  and  Oklahoma.  i 

I  make  the  statement  that  the  gas  purchase  contracts 
where  the  gas  is  first  speed,  or  feed  into  the  entire  state 
pipe  line  of  Michigan-Wisconsin  are  at  a  price,  or  call  for  ! 
a  price  substantially  higher  than  the  gas  purchase  con-  ^ 

tracts  for  gas  which  enters  into  the  Panhandle  Eastern  ^ 
Pipe  Line  at  its  origin. 

So  that  would  eliminate,  Mr.  Examiner,  the  difference  in  ; 
the  time  of  construction  of  the  pipe  line.  You  could  throw 
the  pipe  line  away,  but  the  bargain  that  Michigan-Wiscon¬ 
sin  is  able  to  make  in  the  field,  or  will  with  Phillips,  is  not 
as  good  a  bargain  as  Panhandle  Eastern  has  been  able  to 
make  by  owning  its  own  reserves. 

Q.  Are  you  speaking  about  the  past  or  the  present?  A. 

I  can  only  speak  of  what  has  happened.  What  may  happen  : 
in  the  future  is  something  else  again. 

Q.  I  asked  if  you  were  speaking  of  the  past.  A.  I  was  I 
speaking  of  the  past ;  yes.  ! 


4984 


Q.  Would  your  answer  be  the  same  with  respect  to  the 
present,  Mr.  Falck,  the  present  dealings  between  Pan¬ 
handle  and  independent  producers  in  connection  with  ob- 
itaining  gas?  A.  I  will  speak  about  the  future,  because 
the  present  is  presently  becoming  the  past.  I  think  in  the 
future  Panhandle  will  be  in  a  better  position  by  owning 
its  OUT!  reserves  to  negotiate  favorable  gas  purchase  con¬ 
tracts  than  Michigan- 


(4985) 

Wisconsin  Pipe  Line  Company. 

Panhandle  has  a  lot  of  undeveloped  area,  and  if  the 
prices  are  not  right  at  some  particular  day,  or  at  some 
particular  week,  or  some  particular  day,  or  some  par¬ 
ticular  month,  or  some  particular  year.  Panhandle  isn’t 
under  any  compulsion,  and  there  is  no  run  at  the  bank. 
There  is  no  great  shortage  of  supply  staring  them  in  the 
face  if  the  producers  are  recalcitrant.  Panhandle  could  say, 
“The  hell  with  them.”  They  can  develop  their  own.  They 
are  in  a  position  to  bargain.  Michigan- Wisconsin  Pipe  Line 
confronted  with  a  shortage  would  be  up  against  a  gun. 
They  would  have  to  pay  whatever  the  producers  asked. 
They  would  have  no  alternative. 

Q.  Do  you  know,  then,  why  Panhandle  had  constructed 
or  has  constructed  Trunkline  rather  than  develop  its  own 
reserves,  which  you  say  is  possible?  A.  The  best  thing, 
in  my  judgment,  for  Panhandle  to  do  is  to  keep  a  lot  of 
its  reserves  in  an  undeveloped  stage  as  long  as  it  can, 
because  if  it  uses  up  those  reserves  it  loses  that  bargain¬ 
ing  position.  It  is  the  maintenance  of  the  alternative  that 
is  important,  and  not  the  exercise  or  election  of  the  alterna¬ 
tive.  The  existence  of  the  alternative  is  important  in  bar¬ 
gaining. 

Mr.  Littman:  Hasn’t  the  Commission’s  policy  with  re¬ 
spect  to  pricing  reserves  have  something  to  do  with  Pan- 
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handles’  attitude  with  regard  to  producing  its  own  re¬ 
serves? 

(4986) 

The  Witness:  I  think  it  has.  As  I  said  yesterday,  I  am 
not  a  member  of  the  top  management,  and  I  wouldn’t  want 
to  make  a  comment  as  to  what  actuates  top  management  in 
its  decision. 

It  would  be  my  opinion,  as  an  outside  consultant,  I  would 
rather  keep  those  reserves  and  use  them  up  a  little — them 
up  as  little  as  possible  until  such  time  as  the  Federal  Power 
Commission  sees  fit  to  give  fair  value  for  those  reserves. 
Certainly,  you  do  not  want  to  use  them  up  for  1.2  cents 
per  thousand. 

Q.  Mr.  Falck,  would  it  be  your  position  that  the  Commis¬ 
sion  in  the  event  that  it  used  the  so-called  fair  field  price 
or  weighted  average  well  head  price  for  companies  operat¬ 
ing,  let  us  say,  in  the  Panhandle  Hugoton  Fields,  should 
apply  the  same  formula  to  companies  operating  in  other 
parts  of  the  country?  A.  I  think,  as  the  statute  requires, 
the  rates  have  to  be  just  and  reasonable.  If  circumstances 
in  other  parts  of  the  country  would  make  this — would  make 
inapplicable  or  arbitary  the  use  of  the  same  method  of 
formula,  then  the  rates  would  not  be  just  and  reasonable. 
I  would  say  that  if  the  situation  were  similar  in  other  parts 
of  the  country,  then  just  and  reasonable  rates  would  re¬ 
sult  from  using  the  same  methods  in  the  two  areas.  If 
their  conditions  were  dissimilar,  and  sufficiently  dissimilar 
as  to  create  a  decisive 

(4387) 

difference  so  that  the  application  of  a  single  method  to 
two  different  areas  would  be  unjust  and  arbitary,  then  I 
don’t  think  the  Commission  would  want  to  adopt  that.  I 
certainly  wouldn’t  recommend  it. 

Q.  Let’s  see  if  we  can  pin  it  down  to  simply  understand 
what  you  are  saying.  In  the  Hugoton  Field,  Panhandle  is 
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contending  it  should  be  given  the  weighted  average  well 
head  price;  is  that  not  correct,  or  do  you  know?  That  is, 
for  the  purposes  of  this  proceeding.  A.  My  knowledge  as 
to  Panhandle’s  contention  is  limited  to  a  study  of  Mr. 
Hinton’s  testimony  and  exhibits.  I  don’t  know  what  coun¬ 
sel  will  contend  when  the  briefs  are  finally  filed.  I  really 
have  no  knowledge  about  that. 

Q.  Let’s  get  your  position,  then.  Assume  that — for  sim¬ 
plicity  we  will  call  it — a  fair  field  price  was  used  "with  re¬ 
spect  to  gas  produced  in  the  Hugoton  Field,  would  you  say 
that  the  fair  field  price  should  be  used  for  gas  produced 
by  natural  gas  companies  in  Texas?  A.  Are  you  talking 
about  East  Texas  or  West  Texas? 

Q.  Any  part  of  Texas.  A.  It  makes  a  difference  as  to 
the  area  in  which  a  determination  is  made. 

This  matter  was  debated  in  the  OPS  during  the  recent 
price  control  days  as  to  whether  or  if  an  area  were  de¬ 
veloped  for  Texas  whether  it  would  be  in  two  segments 
or  in  a  single 

(4988) 

segment.  That  is  a  technical  question.  I  don’t  know  whether 
there  w’ould  be  one  price  for  Texas  or  two  or  three  prices 
for  Texas  depending  upon  the — 

Q.  Let’s  confine  it  to  a  particular  area,  and  not  to  all 
of  Texas.  Let’s  confine  it  to  the  West  Texas  area.  Would 
you  say  that  the  Commission  should  attempt  to  determine 
a  fair  field  price  for  the  gas  produced  there  and  apply  that 
to  the  natural  gas  pipe  line  companies — 

Mr.  Littman ;  I  am  going  to  object  to  that  on  the  ground 
that  it  is  outside  the  scope  of  the  witness’  direct  examina¬ 
tion. 

He  has  not  undertaken  to  recommend  the  particular  me¬ 
chanics  or  methods  to  be  used  in  this  case. 

Presiding  Examiner :  I  hold  it  is  time  for  lunch.  We  will 
reconvene  at  two  o’clock. 
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(Whereupon  at  12:30  o’clock  p.m.,  a  recess  was  taken 
until  2:00  o’clock  p.m.,  of  the  same  day.) 

(4989) 

Afternoon  Session 
2:05  P.M. 

Presiding  Examiner :  The  hearing  is  reconvened.  Where¬ 
upon, 

Edward  Falck 

resumed  the  stand  and  testified  further  as  follows: 

Cross  Examination  (Resumed) 

Presiding  Examiner:  At  the  recess,  Mr.  Littman  had 
made  an  objection  to  the  asking  of  the  question. 

My  feeling,  Mr.  Littman,  is  while  what  you  said  is  true, 
nevertheless,  what  Mr.  Russell  has  asked  for  is  correlative 
to  what  has  been  said. 

Mr.  Russell:  Mr.  Examiner,  maybe  to  aid  you,  I  will 
point  out  that  this  witness  said  at  Transcript  13672:  ‘^The 
denial  of  a  fair  field  price  on  15  percent  of  the  gas  produced 
by  a  handful  of  natural  gas  companies  is  far  outweighed 
by  the  higher  prices  paid  by  all  other  pipeline  companies 
who  purchased  100  percent  of  their  requirements  at  arm’s 
length  from  independent  producers.” 

Now  this  witness  himself  has  brought  in  a  question  of 
fair  field  price.  I  am  just  pursuing  it  to  determine  how  far 
he  would  apply  it. 

Presiding  Examiner:  Well,  I  think  we  can  all  agree  that 
he  has  been  talking  about  what  shouldn’t  be  done,  and  I 
think  it  is  correlative  to  ask  what  should  be  done  now  that 
Mr.  Russell  has  opened  that  question. 

(4990) 

So  I  believe  I  will  not  sustain  the  objection  and  allow  the 
witness  to  answer. 
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The  'Witness:  Well,  as  the  Examiner  stated,  my  testi¬ 
mony  has  been  that  the  utility  cost  formula  should  not  be 
used  in  determining  the  value  or  price  of  gas  produced 
from  its  own  reserves  by  natural  gas  pipeline  companies. 

As  to  what  should  be  used,  it  is  my  opinion  that  fair 
field  price  or  weighted  average  price  should  be  used  or 
some  satisfactory  alternative. 

I  would  not  be  so  presumptions  as  to  suggest  some  bind¬ 
ing  formula  to  the  Commission,  but  I  would  think  that  in 
determining  value  the  Commission  would  look  at  the  things 
that  are  referred  to,  I  belive,  by  Commissioner  Smith  in 
his  opinion  in  the  Northern  Natural  ease  to  which  I  made 
reference  yesterday. 

'  Among  the  things  that  I  think  Commissioner  Wimberly 
in  his  opinion  made  reference  to,  among  the  things  that  I 
would  recommend  the  Commission  consider  in  arriving  at 
the  value  of  the  gas  of  the  pipeline  produced  from  its  own 
reserves  would  be  the  facts  as  to  the  minimum  price  orders 
that  may  have  been  issued  by  the  conservation  commis- 
^  sions  in  the  producing  states  and  the  prevailing  weighted 
average  prices  of  gas. 

I  think  in  this  rate  case  the  applicant.  Panhandle  East¬ 
ern  Pipeline  Company,  has  contended  that  it  is  entitled  to 
the  weighted  average  prices  in  the  Panhandle  field  in  Texas 
and  in  Oklahoma  and  Kansas  as  set  forth  in  Witness  Hint¬ 
on’s  exhibits. 


(4991) 

'  There  would  be  that  general  method  that  I  would  recom¬ 
mend  that  the  Commission  adopt. 

By  Mr.  Russell: 

Q.  W^ell,  is  it  your  testimony  that  these  weighted  aver¬ 
age  price  or  fair  field  prices  should  be  applicable  only  to 
those  states  where  minimum  price  orders  have  been  issued 
by  the  state  commissions?  A.  No,  I  think  there  has  been 
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no  such  minimum  price  order  issued  in  Texas,  and  I  think 
Panhandle  in  this  proceeding  is  recommending  that  the 
weighted  average  price  in  the  field  from  which  it  draws  a 
portion  of  its  gas  to  be  used  for  that  portion  of  the  gas,  and 
I  would  go  along  with  that.  I  mean  I  can’t  see  anything 
wrong  with  it. 

Q.  Well,  if  prices  have  been  established  in  other  fields 
where  natural  ga.‘^  pipeline  companies  are  operating,  would 
you  consider  the  prices  paid  for  those  fields  in  establishing 
the  amount  to  be  allowed  to  the  pipeline  company  for  its 
own  production? 

Mr.  Littman:  Pardon  me.  Do  you  mean  to  Panhandle 
or — 

Mr.  Russell:  Other  pipeline  companies. 

Mr.  Littman:  Oh,  other  pipeline  companies.  That  clears 
me  up. 

The  TVitness:  In  other  fields? 

By  Mr.  Russell: 

Q.  No.  If  a  pipeline  company  is  operating  in  a  field 

(4992) 

other  than  those  fields  in  which  Panhandle  Eastern  Pipe¬ 
line  Company  is  operating,  would  you  consider  that  the 
weighted  average  price  or  the  fair  field  price  should  be 
allowed  to  the  other  natural  gas  pipeline  companies  op¬ 
erating  in  a  different  field? 

Mr.  Littman:  Well,  I  am  going  to  object,  to  that,  Mr. 
Examiner,  on  the  grounds  that  now  the  line  of  questioning 
is  going  into  gas  fields  with  which  we  are  not  even  con¬ 
cerned  in  this  particular  case,  that  is,  fields  in  which  Pan¬ 
handle  is  not  operating  and  as  to  other  pipeline  companies. 

Mr.  Russell:  Well,  Mr.  Littman,  this  witness’s  statement 
isn’t  confined  to  Panhandle  Eastern  Pipeline  Company. 
He  is  talking  about  15  percent  of  the  gas  produced  by  a 
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handful  of  natural  gas  companies,  not  Panhandle  Eastern 
Pipeline  Company. 

Mr.  Littman;  He  has  not  in  his  direct  examination  un¬ 
dertaken  to  recommend  any  specific  method  with  regard 
to  any  other  natural  gas  company. 

Mr.  Kussell:  He  is  speaking  of  all  of  them  when  he  says 
the  denial  of  a  fair  field  price  on  15  percent  of  the  gas 
produced  by  a  handful  of  natural  gas  companies. 

Mr.  Littman:  I  just  don’t  think  your  question  goes  to 
that  item.  I  think  it  is  outside  of  the  direct. 

Presiding  Examiner:  These  objections  do  raise  a  close 
question,  and  I  have  been  somewhat  puzzled  as  to  where  it 
reaches.  I  think  you  have  got  to  take  into  account  the 
nature  of  the 

(4993) 

witness,  the  nature  of  the  field  of  thought  that  he  repre¬ 
sents  in  his  testimony.  He  is  an  economist,  and  he  has 
brought  to  bear  upon  the  economic  factors  involved  in  this 
subject  of  regulating  produced  gas  rates  prices  or  values. 

I  don’t  believe  it  is  limited.  I  think  what  Mr.  Russell  is 
trying  to  get  at  is  to  draw  from  the  witness  his  judgments 
and  his  opinions  as  an  economist  on  additional  elements 
to  be  considered. 

As  I  understand  the  question,  he  is  really  addressing  it 
to  the  subject  of  what  should  be  the  geographical  scope, 
having  in  mind  the  Panhandle  field  as  one  geographical 
scope,  and  that  happens  to  be  the  one  Panhandle  is  operat¬ 
ing  in,  as  against  possibly  taking  a  state-wide  picture  or 
even  a  wider  area  than  that. 

That  is  what  your  question  is  somewhat  addressed  to¬ 
ward,  isn’t  it?  You  are  approaching  that  general  sub¬ 
ject? 

Mr.  Russell:  Yes. 

Presiding  Examiner:  I  believe  that  having  in  mind  the 
nature  of  the  witness’s  background  and  the  nature  of  his 
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general  testimony  that  it  is  appropriate  to  go  as  far  as 
this  and  throw  as  much  light  as  possible. 

I  think,  in  fact,  one  of  the  things  that  I  think  we  are 
asked  to  do  in  this  is  to  try  to  make  the  best  record  we 
can,  so  long  as  it  is  germane. 

“Germane’’  is  not  a  technical  word  but  “relevant” 
means  the 
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same  thing  in  many  circumstances,  and  my  thought  was 
that  having  gone  into  the  economic  reasonings  that  he 
feels  is  sound  for  why  you  should  not  do  certain  things 
that  it  was  correlative  for  him  to  answer  to  a  certain  ex¬ 
tent  as  he  feels  qualified  what  are  the  appropriate  things 
to  do  to  counteract  these  adverse  elements  he  has  com¬ 
mented  on. 

I  thought  I  would  take  this  little  bit  of  time  to  try  to 
see  if  we  couldn’t  get  a  common  approach,  and  I  person¬ 
ally  would  feel  it  would  help  the  record  if  we  had  Mr. 
Falck  throw  as  much  additional  light  as  possible  on  the 
underlying  economic  reasons,  including,  as  Mr,  Russell  has 
indicated  by  his  first  question  on  this  tack,  what  elements 
of  scope  would  be  involved  in  this  weighted  average  pro¬ 
cess. 

That  is  really  what  the  question  tends  to  go  to,  as  I  un¬ 
derstand  it.  So  I  am  going  to  let  Mr.  Falck  answer. 

The  Witness:  My  answ’er  to  Mr.  Russell’s  question  is 
yes,  I  would  recommend  that  weighted  average  field  prices 
be  used  as  a  yardstick  or  a  bench  mark  for  the  determina¬ 
tion  of  the  value  of  gas  produced  by  a  natural  gas  pipeline 
company  from  its  own  reserves,  irrespective  of  whether 
those  reserves  were  existent  in  the  Panhandle  Hugoton 
Field  or  somewhere  along  the  Gulf  Coast  or  in  the  Willis- 
ton  Basin  or  out  in  the  San  Juan  Basin,  if  you  please. 

But  I  would  not  recommend  that  a  single  average  be 
struck  for  the  use  as  a  whole,  and  it  would  require  some 
investigation 
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and  analysis  to  determine  the  boundaries  of  any  area,  as 
has  been  suggested  by  the  Examiner  in  his  remarks,  that 
would  be  a  suitable  area  for  a  flat  price. 

The  same  type  of  problem  from  the  standpoint  of  econom¬ 
ics  and  rate-making  or  price-fixing  comes  up  in  the  deter¬ 
mination  of  zones  along  pipelines.  These  pipelines  that  are 
1,000  and  2, OCX)  miles  in  length,  obviously  you  are  not  going 
to  charge  the  same  price  all  the  way  along  their  route.  So 
the  Federal  Power  Commission  has  established  zone  rates 
for  different  zones  depending  on  their  mileage  from  the 
origin  point  of  the  line. 

Well,  where  the  transportation  costs  between  two  fields 
is  very  great,  there  is  a  large  differential,  it  may  well  be 
that  the  weighted  average  prices  should  be  separately  fig¬ 
ures.  If  the  fields  are  contiguous  and  the  transmission  dif¬ 
ferential  is  of  minor  significance,  why,  the  several  fields 
should  be  included,  I  would  think,  for  price-fixing  pur¬ 
poses. 

I  have  not  suggested  that  the  fields  from  which  Pan¬ 
handle  Eastern  draws  its  gas  in  the  State  of  Texas  should 
be  priced  in  terms  of  the  weighted  average  of  gas  prices 
along  the  Gulf  Coast. 

By  Mr.  BusseU; 

Q.  In  other  words,  you  would  confine  it  to  a  geograph¬ 
ical  area  within  which  the  companies  are  operating,  what¬ 
ever  the  differentials  may  be,  is  that  correct?  A.  Yes, 
and  subject  to  study  in  each  case,  because  an  area  that 
vras  very  small  and  had  very  few  producers  operating 
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within  it  might  not  be  a  reasonable  area  to  take. 

Presiding  Examiner:  Might  not  be  representative. 

The  Witness :  Representative,  or  you  would  have  to  look 
nt  each  case. 
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If  an  area  were  dominated  by  a  single  producer,  the 
price  might  not  be  considered  a  competitive  field  price. 

By  Mr.  Russell: 

Q.  Then  you  would  have  to  look  to  other  areas  to  de¬ 
termine —  A.  You  vrould  have  to  make  some  over-all  judg¬ 
ments  as  to  the  reasonableness  of  the  prices  that  were  pre¬ 
vailing.  Someone  would  have  to  determine  whether  they 
represented  competitive  conditions. 

Presiding  Examiner:  You  mean  now  by  competitive,  you 
mean  competitive  in  the  sense  of  market  of  supplying  gas? 

The  Witness:  I  mean  competitive  in  terms  of  competi¬ 
tion  among  producers.  i 

Presiding  Examiner:  Yes.  I  see.  Well,  then  the  prin-  i 
cipal  underlying  it  is  such  area  as  would  be  within  one 
market  would  perhaps  be  a  matter  of  establishing  the 
zone?  I 

The  Witness :  That  is  right.  j 

Presiding  Examiner :  It  would  be  governed  by  that  prin¬ 
cipal,  in  other  words?  I 

The  Witness:  Yes,  sir.  ; 

Presiding  Examiner:  That  w’ould  take  individual  study 
to  ! 

(4997) 

determine  what  that  market  area  was  in  each  case,  is  that  j 
what  vour  thought  is? 

W  I 

The  Witness:  Yes.  I  wouldn’t  consider  myself  quali-  I 

fied  to  sit  in  the  witness  chair  and  take  a  map  of  the  United  i 
States  and  draw  boundaries  for  field  price  determination. 

I  think  it  would  take  a  little  bit  more  analysis. 

Presiding  Examiner:  Take  more  factual  data,  in  other 
words? 

The  Witness:  Information,  that  is  right. 

Mr.  Russell:  I  am  just  trying  to  get  his  principles,  ^fr. 
Examiner. 

Presiding  Examiner:  Yes. 
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By  Mr.  Russell: 

Q.  Now  would  you  recommend  that  the  same  method  of 
fixina:  rates  be  applied  to  companies  operating?  in  the  Appa¬ 
lachian  area  who  produce  their  owm  gtisl  A.  The  only 
comment  I  feel  that  I  can  make  about  that  is  that  w'hen 
efforts  were  made  at  the  time  of  the  proposed  Moore- 
Rizley  Bill  to  ameliorate  this  situation  which  has  been 
complained  of,  the  use  of  the  utility  cost  formula  for  fixing 
the  price  of  gas  produced  from  their  own  reserves  by  na¬ 
tural  gas  pipeline  companies,  some  of  the  companies  in  the 
Appalachian  area  felt  because  of  historical  conditions  that 
the  present  cost  of  production  was  in  excess  and  may  be 
now  in  excess  of  the  value  of  gas  brought  in  from  the 
Southwest,  and  being  utility  companies 

(4998) 

'  operating  in  those  areas,  having  operated  in  those  areas 
for  many  years,  they  indicated  a  preference  to  leave  things 
as  they  were  so  far  as  the  existing  production  operations, 
rather  than  to  change  them. 

Now  I  am  not  in  a  position  to  say  whether  that  was  a 
sound  proposal  or  not. 

Presiding  Examiner:  Was  that  because  the  southwestern 
gas,  even  though  arriving  in  that  area  after  transmission 
or  transportation,  was  still  in  competition  with  the  Appa¬ 
lachian  produced  gas? 

The  Witness:  Well,  it  was  a  substitute  source  of  supply. 
It  might  have  been,  except  that  there  was  such  a  great 
shortage  of  the  companies  required,  both  the  Appalachian 
output  and  the  southwestern  output.  But  the  situation 
could  have  developed  where  companies  had  previous  made 
investments  and  reliance  upon  a  long  tradition  of  rate¬ 
making  established  by  the  Commission  which,  with  a  change 
in  the  rules,  would  have  become  prematurely  obsolesced 
or  values  or  worth  less  than  their  original  cost,  and  I  sup- 
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pose  those  companies  didn^t  want  to  be  penalized  because 
of  a  change  of  rules  in  the  middle  of  the  game. 

I  wasn’t  within  the  managerial  confidence  of  those  com¬ 
panies,  so  I  don’t  know  what  considerations  led  to  the 
position  they  took.  I  do  recall  that  they  took  a  position  in 
favor  of  continuing  cost  of  service  for  the  investments 
that  they  had  previously 
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made.  This  is  something  like  the  problem  of  retroactive 
depreciation. 

By  Mr.  Russell: 

Q.  Just  to  further  amplify  the  Examiner’s  question,  in 
the  event  that  a  fair  field  price  were  used  in  the  Appala¬ 
chian  area,  you  wouldn’t  take  into  consideration  the  gas 
coming  from  the  southwestern  sources  in  attempting  to  de¬ 
termine  what  the  fair  field  price  would  be  in  West  Vir¬ 
ginia,  would  you?  A.  Well,  I  can’t  answer  that  question. 
I  have  never  studied  it.  I  don’t  think  I  would-  I  think  my 
concept  of  weighted  average  field  price  is  the  weighted 
average  price  of  gas  produced  within  some  relatively  short 
radius.  I  don’t  know  whether  it  would  be  .50  or  100  miles 
or  200  miles,  but  it  wouldn’t  be  a  thousand  miles.  That 
w’ould  be  my  opinion,  subject  to  the  results  of  an  investiga¬ 
tion,  which  I  have  not  made. 

Q.  Now,  Mr.  Falck,  just  prior  to  the  luncheon  recess, 
you  were  discussing  the  El  Paso  situation  with  respect  to 
the  contract  that  it  made  with  Delhi,  and  so  on.  Do  you 
know  what  percentage  of  the  gas  that  El  Paso  is  now 
purchasing  is  casing  head  ?  A.  I  have  always  understood 
it  to  be  substantial.  I  don’t  know  the  percentage. 

Regardless  of  the  quantity  involved,  the  pertinence  of 
the  Delhi  type  of  contract  is  that  it  seems  to  me  a  means 
on  the  part  of  Delhi  of  circumventing  the  possible  juris¬ 
diction  of  the 
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Federal  Power  Coiiinussion  which  has  been  a  very  main 
force  in  the  thinking  of  persons  and  corporations  own¬ 
ing  gas  reserves. 

I  am  sure  there  wouldn’t  be  that  same  difference  if  the 
Commission  adopted  a  weighted  average  field  price  method 
of  determination  of  value. 

Q.  You  have  indicated  that  the  volume  of  casing  head 
gas  purchased  by  El  Paso  is  a  substantial  amount.  A. 
That  is  my  understanding.  I  don’t  think  the  relative 
volumes  are  important  or  go  to  the  point  that  I  just  stated. 

Q.  And  most  of  that  gas  is  purchased  from  producers 
in  the  area  in  which  F]1  Paso  is  operating,  is  that  correct — 
casing  head  gas?  A.  I  understand  they  buy  a  good  deal 
of  it  from  the  output  side  of  the  gasoline  stations  where 
they  extract  the  lujuids  from  the  gas — the  outlet  side,  I 
should  say. 

Q.  Now  is  the  use  or  the  taking  of  that  casing  head 
gas  any  less  economical  than  Panhandle’s  taking  of  dry 
gas  and  Panhandle’s  using  it  in  the  fields?  A.  Well,  I 
can’t  answer  that  question.  I  don’t  understand  the  mean¬ 
ing  or  purport  of  the  question. 

Q.  Well,  from  the  standpoint  of  the  price  paid,  if  you 
know,  would  it  be  less  economical?  A.  You  mean  El  Paso 
paying  a  higher  price  for  the  dry  gas  than  Panhandle  is 
paying  for  dry  gas? 

Q.  Yes. 

(5001) 

A.  I  don’t  know  what  El  Paso  is  paying  for  dry  gas. 
I  think  it  was  around  6M»  cents  at  one  time,  but  I  was 
advised  that  Mr.  Kayser’s  voluntarily  renegotiated  all  of 
his  contracts  and  permitted  his  producers  or  sellers  to 
put  in  favored  nation’s  clauses  because  he  wanted  them 
to  be  healthy  and  interested  in  doing  a  good  job.  So  T 
don’t  know  what  he  is  now  doing  for  gas. 
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Q.  Do  you  know  whetlier  those  favored  nation’s  clauses 
were  put  in  the  casing  head  contracts?  A.  No,  I  don’t. 
But  I  don’t  supi>ose  there  would  be  any  great  discrimina¬ 
tion  between  one  and  another  supplier  in  the  same  general  i 
area.  I  think  the  sellers  would  take  care  of  that  and  insist  ' 
on  equal  treatment.  ^ 

Q.  From  an  economic  standpoint,  could  El  Paso  have 
gone  out  and  obtained  reserv’es  to  enable  them  to  make  up  i 
this  substantial  amount  of  casing  head  gas  that  they  were  : 
purchasing? 

Mr.  Littman:  Pardon  mo.  Are  you  speaking  now  of 
the  Permian  Basin  Field?  ; 

Mr.  Russell:  Yes.  I 

Mr.  Littman:  That  is,  these  questions  relate  to  that. 
Presiding  E.xaminer:  Is  that  a  sour  gas  field,  generally 
speaking?  ■ 

Mr.  Russell:  It  is  an  oil  field,  Mr.  Examiner.  Gas  is  : 

produced  in  connection  with  production  of  oil.  ! 

The  Witness:  I  think  it  is  a  good  thing  for  the  company  ' 
and  a  good  thing  for  the  country  that  gas  might  other-  | 
wise  have  | 

(5002)  i 

flared,  found  its  way  into  a  pipeline,  into  some  successful  ' 
function,  and  in  the  beginning  Mr.  Kayser’s  property  de-  ' 
ponded  very  largely  on  the  so-called  flare  gas.  More  re-  | 
contly  as  the  demands  on  the  system  have  increased,  i 
they  have  gone  out  looking  for  either  reserves  or  long-tenn  i 
gas  purchase  contracts  from  other  sources,  including  re-  ; 
centlv,  I  am  informed,  the  San  Juan  Basin  in  competition  ; 
with  'Mr.  Fish.  | 

By  Mr.  Russell:  ■ 

i 

Q.  So  from  an  economic  standpoint,  taking  this  casing  ; 
head  gas,  in  your  opinion,  it  is  more  or  less  a  conservation  ; 

measure,  is  that  correct?  A.  I  think  it  is  much  better  ' 

i 
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from  the  standpoint  of  conservation  for  that  flare  gas  to 
be  used  in  a  pipeline  and  ultimately  distributed  to  the 
public. 

Presiding  E.xaminer:  Actually,  the  states  have  almost 
forced  the  stocking,  haven’t  they,  as  a  conservation  meas¬ 
ure,  I  thought? 

The  Witness:  Yes. 

By  Mr.  Russell: 

Q.  I  was  speaking  of  it  more  or  less  from  an  economic 
standpoint  as  related  to  conservation.  A.  Well,  in  some 
cases  the  problem  is  handled  otherwise.  The  gas  is  put 
back  into  the  ground  for  repressuring  purposes  and  main¬ 
taining  the  pre.'isure  for  the  oil  for  a  long  period  of  time, 
so  that  taking  tlio  flare  gas  and  putting  it  in  the  pipeline 
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isn’t  the  only  alternative.  It  costs  more  money  to  put 
it  back  into  the  ground. 

Q.  In  your  opinion,  would  it  have  cost  more  money  to  go 
out  and  attempt  to  acquire  reserves  to  give  them  the  same 
volume  of  casing  liead  gas  that  they  are  purchasing  in 
substantial  volumes  that  you  referred  to?  A.  I  made  no 
special  study  out  there.  I  couldn’t  answer  that. 

Q.  Well,  would  you  say  that  it  is  the  Commission’s  policy 
which  led  El  Paso  to  go  out  and  buy  casing  head  gas 
rather  than  to  attempt  to  buy  gas  reserves  or  oil  reserves 
from  which  to  produce  gas?  A.  I  think  El  Paso  has  done 
both.  I  think  El  Paso  has  obtained  both  casing  head  gas 
and  dry  gas. 

Q.  Well,  in  order  to —  A.  It  is  not  an  either-or  situation. 

Q.  Well,  to  meet  its  market  requirements,  it  had  to 
obtain  gas  from  some  source,  that  is,  its  increasing  market 
requirements?  A.  That  is  right. 

Q.  And,  incidentally,  most  of  that  gas  goes  to  California, 
which  is  a  new  market  for  El  Paso,  isn’t  that  correct?  A. 
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I  think  most  of  the  expansion  has  been  in  that  direction. 
Some  of  it  has  dropped  off  in  the  states  in  between  the 
source  and  California. 

(5004) 

Q.  So  in  order  to  meet  those  markets,  it  was  necessary* 
to  get  gas  from  some  source?  A.  That  is  right. 

Q-  Was  it  the  Commission’s  policy  which  induced  El 
Paso  to  obtain  the  casing  head  gas?  A.  Oh,  no  I  don’t 
think  so.  I  don’t  think  that  was  undesirable.  I  thought 
I  said  before  I  thought  it  was  good  not  only  from  the 
company's  standpoint  but  from  the  country’s  standpoint 
that  the  flare  gas  was  used  to  the  extent  that  it  was  avail¬ 
able.  But  the  use  of  the  casing  head  gas  is  a  non  sequitur 
so  far  as  mv  discussion  was  concerned. 

Mr.  Littman:  Right  there,  I  want  to  ask  something. 
Isn't  it  true  that  casing  head  gas  is  more  or  less  of  a  sup¬ 
plemental  supply  and  cannot  be  relied  on  exclusively  for 
pipeline  use  because  of  its  very  nature  since  it  is  produced 
only  when  oil  is  produced;  when  oil  production  stops,  there 
is  no  gas?  Isn’t  that  a  correct  statement? 

The  AVitness :  That  is  true. 

I  would  like  to  say  that  a  company  that  uses  casing  head 
gas  would  have  a  gi’eater  advantage  in  owning  a  portion 
of  its  own  reserves  just  because  of  those  variations  or 
swings  between  peaks  and  valleys  in  the  availability  of 
the  casing  head  gas. 

Because  of  the  danger  of  such  swnngs  in  the  volume  of 
casing  head  gas  that  would  be  made  available  to  the  system,  ; 
it  would  be  very  beneficial  if  the  system  had  its  own  re¬ 
serves  so 

I 
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that  it  could  counterbalance  those  swings  and  maintain  ! 
a  uniform  volume  of  supply,  resting  its  wells  that  it  owned  ; 
during  periods  of  an  enlarged  volume  when  casing  head  gas 

i 
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is  available  and  drawing  on  its  own  wells  at  times  w’hen  a 
small  volume  of  casing  head  gas  w’as  available. 


(5034) 

Q.  AVell,  maybe  I  have  not  made  myself  clear.  Would 
you  expect  that  companies  which  are  not  subject  to  the 
jurisdiction  of  the  Federal  Power  Commission — that  is, 
gas  companies,  not  natural  gas  companies — would  have 
carried  on  exploration  and  development  to  a  greater  extent 
than  those  natural  gas  companies  w^hich  are  subject  to  the 
Commission’s  jurisdiction?  A.  No,  I  don’t,  because  the 
big  expansion  in  this  industry  in  the  last  five  years  has 
been  by  the  interstate  pipe  line  companies.  Now’,  the  inter¬ 
state  pipe  line  companies  are  subject  to  the  Commission’s 
jurisdiction.  The  companies  that  are  not  subject  to  the 
Commission’s  jurisdiction  must  by  definition  be  intrastate 
companies,  although  the  Commission  at  times  has  subjected 
even  intrastate  companies  to  its  jurisdiction,  such  as  Indi¬ 
ana  Gas  and  Water  Company  and  East  Ohio  Gas  Company. 
But  if  one  could  find  a  company  as  to  which  the  Federal 
Pow’er  Commission  did  not  claim  jurisdiction,  and  perhaps 
you  could  name  one  because  I  cannot  think  offhand  of  any — 
but  if  you  can  find  one,  its  market  w’ould  not  be  of  such 
a  character,  except  perhaps  in  Texas  or  Louisiana  where 
exploration  and  development  activity  would  have  been 
particularly  profitable  for  the  company.  The  big  work,  the 
big  need  for  work  to  be  done  in  developing  gas 

(5035) 

resources,  gas  reserves,  is  wrork  that  should  properly  be 
done  by  pipe  line  companies  that  are  interstate  and  that 
are  subject  to  the  Commission’s  jurisdiction. 
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A.  It  is  another  aspect  of  the  same  factor  because  cer¬ 
tainly  the  Commission’s  policies  would  not  have  any  deci¬ 
sive  etfect  on  somebody  who  was  not  subject  to  the  juris¬ 
diction  of  the  Commission,  if  they  clearly  were  not  subject 
to  them.  All  I  said  was  the  Commission’s  policies  have 
had  an  effect  and  a  material  bearing  on  the  conduct  of 
natural  gas  companies  that  are  subject  to  the  Commission’s 
jurisdiction.  I  never  made  any  statement  that  people 
who  were  not  subject  to  the  jurisdiction  of  the  Commission 
had  been  directly  affected  by  the  Commission’s  policies. 

Q.  And  that  you  would  expect  them  to  explore  and  de¬ 
velop  gas,  is  that  correct?  A.  No,  I  said  before  that  com¬ 
panies  who  are  either  situated  in  states  where  there  are 
no  appreciable  gas  reserves  or  their  demands  are  of  such 
a  small  volume  that  it  would  not  justify  the  risk  and 
hazard  of  exploration  which  only  pretty  heavily-financed 
companies  can  undertake  on  a  large  scale — I  don’t  suppose 
a  small  distribution  company  in  Massachusetts  could  afford 
to  do  any  extensive  geophysical  work  or  any  company  in 
Portland,  Oregon  or  any  other  place. 

Q.  Well,  would  you  consider  the  Oklahoma  Natural  Gas 
Company  to  be  a  large  company  which  is  situated  in 
practically  the  gas  field? 


(5041) 

A.  Yes,  I  would  consider  Oklahoma  Natural  Gas  Company 
a  substantial  company.  I  don’t  know  whether  they  are 
subject  to  the  Commission’  jurisdiction  or  not.  Do  you? 

Q.  Well,  Mr.  Falck,  the  statistics  do  not  include  Okla¬ 
homa  Natural  Gas  Company.  A.  Was  there  a  pending 
question? 

Q.  No,  I  thought  you  were  looking  for  something.  A. 
No.  I  didn’t  know  whether  there  was  a  question  pending. 
Mr.  Russell:  I  thought  he  was  looking  in  the  statistics 
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to  see  whether  or  not  he  found  Oklahoma  Natural  Gas 
Company  in  there. 

The  Witness:  No,  I  was  looking  for  Lone  Star  because 
that  company  is  very  largely  an  intrastate  company,  but 
it  is  listed.  Its  jurisdictional  sales  are  a  very  small  per¬ 
centage  of  the  total.  I  don’t  think  listing  or  non-listing 
is  a  crucial  matter. 

By  Mr.  Russell: 

Q.  The  crucial  matter  is  whether  or  not  they  have  sub¬ 
stantial  rates  subject  to  the  Commission’s  jurisdiction, 
isn’t  that  correct?  A.  Of  course. 

Q.  Now,  with  respect  to  Oklahoma  Natural  Gas  Com¬ 
pany,  I  refer  you  to  page  207  of  Moody’s  Public  Utilities 
for  1952  which  contains  the  volumes  of  gas  purchased  and 
produced  for  the  years  1945  to  1951,  and  in  the  year  1945 
it  is  shown  that  the 


(5042) 

company  purchased  75,926,701  mcf  and  produced  10,056,802 
mcf.  In  the  year  1946  they  purchased  65,155,103  mcf  and 
produced  7,371,321  mcf.  For  the  year  1947,  purchased 
74,870,787  mcf  and  produced  7,440,478  mcf.  For  the  year 
1948,  77,212,660  mcf  purchased  and  produced  13,408,455 
mcf.  For  the  year  1949,  purchased  79,432,900  mcf  and 
produced  15,632,873  mcf.  For  the  year  1950,  purchased 
88,279,414  mcf  and  produced  6,775,458  mcf.  For  1951, 
purchased  100,141,914  mcf  and  produced  5,727,076  mcf. 
Have  I  read  the  figures  correctly? 

Mr.  Littman:  Just  a  moment.  You  asked  him  whether 
you  read  the  figures  correctly. 

Mr.  Russell:  Yes. 

Mr.  Littman:  I  am  going  to  object  to  this.  Mr.  Exam¬ 
iner,  I  believe  now  we  have  certainly  gone  far  beyond 
the  scope  of  direct  c.xamination.  Even  by  the  remotest 
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control  we  cannot  say  that  the  witness  has  undertaken  to 
testify  concerning  this  matter. 

Now,  it  is  apparent  that  Commission  counsel  is  seeking 
to  show  that  Oklahoma  Gas  Company,  which  is  not  subject 
to  the  Commission’s  regulation,  presumably,  has  been  pro¬ 
ducing  less  and  less  gas  through  the  years  over  this  period. 

Presiding  Examiner:  So  what. 

Mr.  Littman:  I  presume  that  by  this  token,  if  this  is 
admissible,  he  could  take  every  other  natural  gas  company 
not  subject  to  the  Commission’s  jurisdiction  and  try  to 
show  the  same  thing. 

(5043) 

Now,  this  witness  has  not  undertaken  to  testify  regard¬ 
ing  companies  not  subject  to  the  Commission’s  jurisdiction. 
His  Exhibit  542  is  confined  to  several  of  the  larger  com¬ 
panies  subject  to  the  Commission’s  jurisdiction.  It  seems 
to  me  that  we  are  now  going  to  terribly  far  afield  and 
outside  the  scope  of  the  direct  examination,  I  am  con¬ 
strained  to  object  most  vigorously,  Mr.  Examiner. 

Presiding  Examiner:  You  won’t  have  to  object  very 
vigorously  because  that  process  is  not  going  any  further. 
I  wanted  to  wait  until  we  saw  what  it  is.  But  this  has 
absolutely  no  relevance  in  God’s  world.  We  are  not  trying 
here  what  the  influence  may  be,  indirect  or  otherwise,  on 
somebody  that  the  Commission  has  no  jurisdiction  over. 
And  what  one  company  may  do  in  a  state  as  an  intrastate 
company  has  absolutely  no  bearing  in  the  world.  If  you 
have  any  way  to  show  it,  put  in  testimony. 

In  the  first  place,  it  is  knocking  down  a  strawman  which 
they  tried  to  put  in  the  witness’s  mouth,  and  the  strawman 
was  he  said  the  converse  was  true — that  while  it  depressed 
exploration  and  production  of  natural  gas  companies  sub¬ 
ject  to  the  jurisdiction  of  the  Commission,  they  tried  to 
put  into  his  mouth  that  he  also  said  that  it  would  encourage 
it,  or  in  other  words  the  converse  would  be  true;  if  they 
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were  not  regulated  by  the  Commission  they  would  of  course 
go  skyrocketing,  including,  for  example,  the  completely 
inept  utilization  of  East  Ohio.  Whoever  thought  of  East 
Ohio  as  anything  in  the  world  but  a  distribution 

(5044) 

company  in  the  State  of  Ohio  interested  in  getting  gas? 

Now,  there  might  be  extreme  conditions  develop  at  some 
future  date  when  they  could  not  get  gas  any  other  w’ay, 
when  they  might  go  exploring  in  Texas  or  Williston  Basin 
in  Canada  or  something.  But  it  is  completely  afar  from 
this  study — it  doesn^t  have  any  bearing  at  all  and  is 
completely  wasteful  of  our  time,  and  has  absolutely  no 
value  as  evidence. 

It  doesn^t  make  any  difference  what  Oklahoma  Gas  does 
in  the  State  of  Oklahoma  as  to  producing  or  buying.  And 
certainly  you  cannot  take  one  specific  aspect  to  generalize. 

Now,  let^s  cross-examine  this  man  and  not  try  to  feed 
testimony  through  his  mouth.  It  is  the  same  thing  I 
criticized  yesterday  at  this  same  time.  If  you  want  to  try 
to  prove  something,  get  your  evidence  together  and  put 
a  witness  on  and  prove  it. 

Mr.  Russell:  Mr.  Examiner,  I  don^t  want  to  get  into 
a  lengthy  argument  over  this  matter,  but  this  witness  has 
testified  that  the  Commission’s  rate-making  policies  have 
been  responsible  for  the  lack  of  incentive  of  natural  gas 
companies  to  go  out  and  explore  and  develop  new  gas 
areas.  As  a  matter  of  fact,  he  said  in  response  to  a 
question  that  he  would  not  expect  the  companies  up  in 
New  England  and  so  on  to  go  out  and  explore.  Now — 

Presiding  Examiner:  Well,  in  the  first  place  there  aren’t 
any  companies  up  there  subject  to  the  jurisdiction  of  the 

(5045) 

Commission  except  as  have  been  recently  created  and  get 
their  total  supply  from  Tennessee  Natural  Gas  or  Trans- 
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mission.  It  just  completely  is  far  afield  from  anything 
that  has  anything  to  do  with  this  case. 

Mr.  Russell:  Well,  the  witness  testified  that  he  would 
expect  the  converse  to  be  true. 

Presiding  Examiner:  He  has  not.  That  is  just  it.  He 
has  not.  He  has  tried  to  deny  it  three  times,  and  that  is 
the  strawman  I  am  talking  about.  So  you  are  fighting 
windmills.  The  fact  of  the  matter  is  the  witness  would 
have  to  go  a  long  way  further  to  convince  me  that  the 
companies  that  are  not  subject  to  the  jurisdiction  of  the 
Commission  as  to  their  rates  would  in  any  direct  sense  be 
influenced,  unless  and  until  they  were  driven  into  becoming 
a  natural  gas  company.  It  might  affect  their  thinking 
on  whether  they  might  want  to  walk  in  or  not. 

Let’s  cross-examine  the  witness  on  the  testimony  the 
*  witness  has  given  in  his  direct  case. 

Mr.  Russell:  Well,  as  I  indicated,  I  didn’t  want  to  argue 
this  question  too  strenuously,  but  I  think  this  is  perfectly 
legitimate  cross-examination  of  this  witness  on  the  basis 
of  the  statements  that  he  has  made  in  the  direct  presenta¬ 
tion,  in  exhibits  that  he  has  submitted,  and  the  statements — 

Presiding  Examiner:  Well,  don’t  extend  this.  There 
couldn’t  be  any  proof  of  the  absurdity  of  going  into  this 
other  side  of  it  other  than  it  is  so  apparent  on  the  face 
of  every  statement  that 

(5046) 

has  been  made  in  his  case  and  that  he  is  talking  about 
companies  subject  to  the  jurisdiction  of  the  Commission  as 
to  the  regulation  of  their  rates.  He  made  no  statements 
with  regard  to  the  others  except  some  incidental  ones  have 
been  pulled  out,  and  I  have  been  very  patiently  waiting 
until  maybe  you  would  get  to  the  end  of  the  frazzle-dazzle 
tag-end  of  the  rope  that  you  started  going  down. 

Mr.  Russell:  Do  I  understand  I  will  be  precluded  from 
asking  any  more  questions  along  this  line? 
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Presiding  Examiner:  Along  this  line,  yes,  sir.  We  are 
not  going  to  go  into  intrastate  companies  or  East  Ohio 
or  any  of  these  others.  He  has  given  no  testimony  with 
respect  to  what  the  effects  might  be  except  that  some  of 
it  has  been  pulled  out  by  erroneous  questioning,  by  im¬ 
proper  questioning  that  I  probably  should  have  stopped, 
as  to  the  effects  or  any  possible  effects  on  companies  other 
than  those  regulated  by  the  Commission  as  to  their  rates. 
It  certainly  is  wholly  beyond  the  scope.  And  not  only  that, 
but  useless. 

Mr.  Russell;  But  he  makes  assumptions,  then,  which 
we  have  to  assume  the  validity  of  and  have  no  way  of 
testing  the  validity  of  the  assumptions. 

Presiding  Examiner:  You  ask  the  questions  that  relate 
to  the  direct  testimony  and  get  his  answers  and  the  value 
of  it  we  will  decide  later. 

Mr.  Russell :  Well,  Mr.  Examiner,  I  have  reached  a  point 

(5047) 

where  I  would  take  up  a  new  subject,  and  I  think  it  would 
be  better  if  we  started  fresh  on  the  matter,  in  view  of 
Mr.  Falck’s  commitments. 


(5135) 

J.  T.  Russell 

was  recalled  as  a  witness  and,  having  been  previously  duly 
sworn,  was  examined  and  testified  further  as  follows: 

Cross  Examination 

By  Mr.  Flax: 

Q.  Mr.  Russell,  I  refer  you  now  to  Table  1  of  Exhibit 
No.  540.  I  note  that  on  that  table  you  have  used  the 
Superior  state  line  check  meter  of  Northern  Natural  Gas 
Company  as  a  means  of  determining  deviation  as  between 
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air  and  ground  temperature.  AVas  that  point  used  by  Mr. 
Soyster  in  his  exhibit?  A.  No,  sir,  it  was  not.  But  let 
me  say  one  thing,  Mr.  Flax.  That  is  not  the  deviation 
as  between  air  and  ground  temperature,  but  rather  it 
is  the  deviation  of  the  minimum  gas  temperature  pre¬ 
dicted  by  Mr.  Soyster ’s  method  from  the  measured  mini¬ 
mum  gas  temperature. 

Q.  Was  this  the  only  point  that  you  used  in  this  exhibit 
that  has  not  been  considered  by  Mr.  Soyster?  A.  No, 
sir.  Well,  if  you  look  at  A-2,  Centralia  Station,  Tuscola 
Station;  also  B-5,  that  same  table,  Mr.  Flax — Detroit 
Measuring  Station.  None  of  those  were  considered  by 
Mr.  Soyster.  Also,  in  connection  with  A-4,  Black  Forest, 
this  table  shows  the  three-month  average  atmospheric  tem¬ 
perature  measured  at  the  site, 

(5136) 

whereas  Mr.  Soyster  used  the  Colorado  Weather  Bureau 
data  located  some  14  miles  away  and  some  thousand  feet 
less  in  altitude. 

Q.  Well,  the  Superior  Check  Meter  Station,  however,  is 
the  only  one  that  you  have  used  of  some  other  company 
than  Panhandle,  is  that  correct,  that  was  not  used  by  Mr. 
Soyster.  A.  That  is  right. 

Q.  Why  did  you  use  this  particular  Superior  Check 
Meter  Station?  A.  Well,  Mr.  Flax,  the  temperature  records 
of  the  gas  itself  are  available  at  that  particular  station. 
They  go  back  to  1941.  And  we  can  follow  the  gas  tem¬ 
perature  right  on  down  through  the  years.  It  is  available 
over  a  period  of  years,  12  years,  and  when  you  start 
questing  for  information  of  this  kind,  you  will  find  it  is 
exceedingly  hard  to  get — ^where  you  can  say  that  it  is 
a  true  minimum  gas  temperature.  You  can  get  gas  tem¬ 
peratures,  sure,  on  pipe  lines,  downstream  someplace  from 
the  compressor  station,  but  it  is  not  a  minimum  gas 
temperature.  So  it  is  very  hard  to  find  this  type  of  data. 
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I  think  you  asked  me  why  I  used  it.  The  data  did  cover 
a  period  of  time,  a  long  period  of  time — and  moreover,  it 
represents  one  of  the  few  sets  of  such  data  that  is  available. 

Q.  Is  this  the  only  one  that  is  available  on  Northern? 
A.  I  was  led  to  believe  it  was,  Mr.  Flax.  Now,  there  is 
available  the  Omaha  Town  Border  Station,  some  12  or  15 
miles  south  of  Omaha.  And  I  requested  those  temperatures 
also.  But  as  I 

(5137) 

remember,  those  charts — not  charts  really,  but  they  are 
invoice  sheets  in  which  the  daily  gas  temperature  is  shown 
— I  believe  were  unavailable  except  over  a  period,  oh, 
maybe  two  or  three  years,  and  they  told  me  when  they 
moved  in  their  new  building  many  of  the  old  records  were 
destroyed,  and  along  wdth  those  the  Omaha  Town  Border 
invoice  sheets. 

Q.  But  this  particular  record  was  not  destroyed  at  that 
time.  A.  That  is  right.  It  was  a  fortuitous  circumstance 
that  they  still  had  the  Superior  state  line  check  meter 
temperatures. 

Q.  Now,  how  far  is  Sioux  Falls  from  this  point?  A. 
Sioux  Falls  I  believe  is  around  86  miles,  and  it  is  almost 
on  the  same  latitude,  if  I  am  speaking  correctly.  I  am 
thinking  of  the  circles  that  go  around  the  globe  as  latitude. 
I  get  latitude  and  longitude  mixed  up.  I  have  some  figures 
here.  Just  a  second.  I  ran  these  off  on  a  Rand-McNally 
map.  I  have  here  80  miles,  Mr.  Flax,  80  miles  from  Sioux 
Falls  to  this  Superior  Check  Meter  Station. 

Q.  Is  there  any  difference  in  altitude,  to  your  knowledge  ? 
A.  I  tried  to  determine  that  and  I  asked  Northern  Natural 
the  elevation  of  the  Superior  check  meter,  and  I  could  not 
determine  certainly  readily  the  altitude  at  that  point.  I 
do,  of  course,  have  the  altitude  at  Sioux  Falls.  I  would 
judge  there  would  be  some  slight  difference,  and  the  reason 
I  am  so  judging  is  that  the  Missouri  River  is  flowing  west 
of  there  and  flowing 
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generally  in  a  southeasterly  direction.  But  I  wouldn’t 
think  it  would  be  very  great.  Certainly  it  is  not  in  the 
region  of  a  foothill  or  something  like  that. 

Q.  Is  the  Superior  state  line  meter  station  east  or  west 
of  Sioux  Falls?  A.  It  is  east. 

Q.  Have  you  examined  the  data  of  other  companies  than 
Northern  Natural  in  order  to  determine  comparative  air 
and  ground  temperatures?  A.  I  requested  information 
from  a  number  of  companies — Cities  Service,  for  example. 
As  a  matter  of  fact,  we  tabulated  considerable  data  from 
Cities  Service,  but  in  taking  the  daily  temperatures,  you 
notice  that  they  go  right  along  the  same,  and  there  was 
no  correlation  w’hen  the  weather  got  warmer.  You  would 
see  sometimes  up  in  March  temperatures  just  run  straight 
through,  and  I  discarded  that  data.  We  do  have  a  tre¬ 
mendous  amount  of  data  we  took  from  them.  And  then 
I  requested  data  from  the  Natural  Gas  Pipe  Line  at  their 
Joliet  Regulator  Station.  They  have  temperature  data 
there  since  the  line  began  operating,  I  understand.  I  was 
not  successful  in  getting  that  information. 

Q.  You  mean  they  didn’t  give  you  the  information?  A. 
No,  sir,  they  did  not  give  me  that  information.  I  was 
referred  to  someone  up  in  the  organization,  but  the  time 
was  not  available  to  start  going  from  one  to  the  other  in 
the  organization.  That  vras  just  before  our  cross-exam¬ 
ination  of  Mr. 

(5139) 

Soyster.  And  so  I  never  did  go  back  and  follow  the  thing 
on  through. 

Q.  Now,  you  mentioned  your  Cities  Service  data — that 
you  said  you  could  get  no  correlation,  I  believe.  A.  Well, 
I  don’t  mean  correlation.  I  mean  that  the  data  appeared 
to  me  to  be  unreliable.  Just  simply  day  after  day  after 
day  there  would  be  the  same  temperature  right  through 
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a  month.  And  you  can  go  to  other  records,  Panhandle’s 
own  records,  and  it  does  very  certainly  some.  And  for 
that  reason  I  figured  that  either  the  thermometer  was 
broken  or  somebody  was  just  looking  out  the  window  and 
putting  do^\^l  a  nice  figure.  And  we  cannot  base  anything 
in  this  proceeding  on  information  of  that  kind.  We  have 
to  have  very  precise  information. 

Q.  Now,  did  this  data  of  Cities  Service  show  any  varia¬ 
tions  of  temperatures?  A.  Yes,  it  would  show  variations 
of  temperatures,  yes. 

Q.  And  you  say  that  in  certain  times  you  would  find 
a  colder  month — say  March  would  be  the  coldest  month. 
Is  that  what  I  understood  you  to  say?  A.  I  believe  I  said 
that  you  would  run  on  through,  you  might  go  through  cold 
weather,  and  then  I  think  I  used  the  month  of  March  there 
just  as  an  example.  But  my  point  is  that  the  temperature, 
the  gas  temperature  was  not  changing  the  way  that  I  would 
normally  expect  it  to,  and  for  that  reason  I  deemed  the 
information  unreliable. 


(5140) 

Q.  Well,  then,  am  I  given  to  understand  that  you  believe 
that  there  is  some  deviation  in  temperature  of  gas  that  is 
dependent  on  the  air  temperature  in  the  area  of  the  pipe 
line?  A.  Over  very,  very  long  periods  of  time  can  you 
say  that  there  is  any  relationship,  and  that  is  just  the  same 
thing  that  the  Bureau  of  Mines  in,  I  think.  Monograph 
3940  shows,  when  you  get  down  to  pipe  line  depths. 

Q.  Well,  would  you  say  that  in  order  to  determine  "what 
the  lowest  temperature  is  that  might  be  expected  in  a 
particular  area,  it  is  necessary  to  take  readings  over  long 
periods  of  time?  A.  Take  air  temperature  readings. 

Q.  Well,  air  temperature  readings  or  gas  temperature 
readings.  A.  Well,  you  certainly  have  to  take  gas  tem¬ 
perature  readings  over  the  period  where  you  will  find 
your  minimum  gas  temperature,  and  until  the  temperatures 
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start  up  again,  you  would  certainly  have  to  do  that,  Mr. 
Flax. 

Q.  Well,  w’hat  I  mean  is  you  say  that  there  have  been 
indications  that  perhaps  you  might  find  your  minimum 
temperatures  in  March  or  after  the  coldest  air  temperature. 
Then  if  you  are  to  determine  the  minimum  temperature,  it 
is  necessary’  to  take  your  gas  temperatures  over  long  peri¬ 
ods  of  time,  perhaps  even  through  the  summer,  is  that 
correct?  A.  Well,  I  don’t  think  summer  is  correct.  But 
vou  would 

(5141) 

have  to  take  your  gas  temperatures  day  by  day  until  they 
start  rising  and  continue  to  rise  to  locate  the  minimum 
gas  temperature  for  any  one  year. 

Q.  That  might  last  into  the  spring.  A.  Yes.  Generally 
I  think  our  minimum  gas  temperatures  occur  in  the  latter 
part  of  February.  Now,  some  for  Northern  Natural,  which 
is  much  farther  north,  occurred  in  March,  as  I  remember. 

Q.  Now,  upon  what  do  you  base  your  statements  that 
your  gas  temperatures  occur  in  the  latter  part  of  February? 
A.  Upon  measured  records. 

Q.  Measured  records  in  the  record  here  ?  A.  I  think  that 
is  right.  I  believe  that  Exhibit  No. — it’s  my  first  one — I 
think  it  presents  temperature  records.  No.  458.  I  will 
get  you  the  schedule  number  in  just  a  moment.  Well, 
Schedule  S-9,  Mr.  Flax,  shows  the  temperature  record  taken 
at  Panhandle’s  Oklahoma-Kansas  Check  Meter  in  the  year 
1950,  and  you  wdll  there  observe  that  the  low  temperature 
in  the  column  headed  “Low  Temperature”  occurred  in 
the  week  between  February  1  and  7  for  that  period,  for  the 
entire  year.  That  was  near  the  beginning  of  February. 

Q.  Well,  would  you  say  that  it  is  likely  that  it  varies 
from  time  to  time?  I  mean  say  one  year,  depending  on 
perhaps  if  you  have  had  an  early  winter  you  might  have 
a  situation  such  as  this,  in  which  your  minimum  took  place 
in  the  early  part  of 


265 


5142 


(5142) 

February.  Then  another  winter  you  are  liable  to  have 
a  light  winter  or  certain  other  conditions  might  persist 
that  might  mean  that  you  would  have  your  minimum  tem¬ 
peratures  well  into  March.  Is  that  a  possibility?  A.  I 
think  it  is  a  possibility  in  this  way — that  irrespective  of 
weather,  there  are  so  many  other  variables  which  I  have 
pointed  out  affect  the  temperature  in  a  pipe  line,  that  it 
certainly  could  occur  at  other  times.  I  am  only  using  a 
generalization  when  I  say  February.  I  don’t  want  to 
exclude  other  months  of  the  year  entirely. 

Q.  Well,  in  order  to  determine  what  your  actual  minimum 
day  was  from  experimental  data,  then,  it  would  be  neces¬ 
sary  to  take  readings  over  a  long  period  of  time,  is  that 
correct?  That  is,  over  a  long  period  of  time  during  the 
year,  plus  over  a  number  of  years.  A.  It  depends  on  what 
you  are  seeking.  If  you  are  seeking  the  minimum  gas 
temperature  that  occurred  over  x  years,  yes.  You  would 
have  to  tabulate  your  gas  temperatures,  or  at  least  you 
would  have  to  inspect  them  until  you  found  the  very 
minimum  for  that  year,  after  which  the  temperature  would 
start  rising,  then  you  would  repeat  that  same  procedure 
for  every  other  year  in  this  period  in  which  you  were  seek¬ 
ing  the  very  minimum  temperature  which  existed. 

Q.  In  other  words,  it  would  be  quite  similar  to  determin¬ 
ing  a  peak  day  for  air  temperatures.  You  have  to  take 
it  over 

(5143) 

long  periods  of  time.  A.  Yes,  that  is  right.  As  I  have 
indicated  a  number  of  times,  you  have  to  simply  go  through 
the  record  and  find  the  very  minimum  gas  temperature 
for  that  year. 

Q.  And  would  you  say  that  in  order  to  determine  the 
maximum  condensation  at  any  one  point,  it  is  necessary 
to  determine  the  minimum  temperature?  A.  Minimum 
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temperature  along  with  other  variables,  Mr.  Flax.  In 
other  words,  you  would  have  to  have  maximum  condensa¬ 
tion,  to  have  minimum  temperature,  you  would  have  to 
have  the  maximum  volume,  you  would  have  to  have  the 
highest  pressure,  and  then  you  would  have  to  have  a  gas 
composition  which  would  be  most  conducive  to  condensa¬ 
tion  to  have  the  maximum  condensation.  In  other  words, 
temperature  is  only  one  of  those. 

Q.  Now,  as  I  understand  your  criticism  of  Mr.  Soyster’s 
material,  you  are  saying  that  Mr.  Soyster’s  use  of  a  five- 
degree  differential  between  air  temperature  and  pipe  line, 
temperature  is  not  valid  for  determining  what  the  possible 
gas  temperature  would  be,  is  that  correct  ?  A.  I  would  like 
to  answer  like  this,  Mr.  Flax.  In  only  one  out  of  70 
correlations  was  Mr.  Soyster’s  predicted  minimum  gas 
temperature  exactly  equal  to  the  actual  measured  mini¬ 
mum  gas  temperature — 1  in  70.  Now,  does  that  answer 
your  question? 

Mr.  Littman:  Is  it  also  fair  to  say — if  I  may  interrupt 
and  clear  this  up — that  in  only  one  instance  in  70  did  Mr. 

(5144) 

Soyster’s  prediction  of  minimum  gas  temperatures  reach 
as  low  a  temperature  as  the  actual  measured  gas  tempera¬ 
ture.  In  other  words,  were  his  predictions  higher  or  lower. 
That  is  what  I  wanted  to  clear  up. 

The  Witness:  Well,  Mr.  Soyster’s  predictions,  I  believe, 
with  this  one  exception  in  which  he  was  exactly  right,  were 
all  lower — in  other  words,  his  correlation  predicts  mini¬ 
mum  gas  temperatures  which  are  colder  than  the  recorded 
minimum  gas  temperatures. 

Mr.  Littman :  And  in  all  of  these  70  instances,  with  one 
exception,  Mr.  Soyster’s  prediction  was  a  gas  temperature 
lower  than  that  actually  recorded. 

The  Witness:  That  is  the  way  I  read  that. 
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Mr.  Littmaii:  And  in  one  instance  he  was  right  on 
the  nose. 

The  Witness;  Right  on  the  nose,  that  is  right. 

By  Mr.  Flax: 

Q.  Now,  Mr.  Russell,  do  you  believe  that  it  is  possible 
by  any  type  of  prediction  of  relationship  of  air  tempera¬ 
ture  to  gas  temperature  to  predict  your  gas  temperature 
that  might  be  expected  in  a  line?  A.  Well,  Mr.  Flax,  as 
I  have  pointed  out  in  Exhibit  540,  there  are  a  great  number 
of  variables  that  go  to  determine  gas  temperature  at  any 
point  in  a  pipe  line.  And  the  atmospheric  temperature  only 
affects  one  of  those  variables,  and  in  an  indirect  manner, 
namely,  the  initial  temperature  difference  between 

(5145) 

the  gas  and  the  ground.  Now,  atmospheric  temperature 
only  affects  ground  temperature.  So  it  is  indirectly  affect¬ 
ing  only  one  variable  in  all  of  those  variables  I  quote. 
Now,  to  say  that  there  would  be  some  method  of  predicting 
minimum  gas  temperature  from  measured  atmospheric 
temperatures,  your  equation  would  have  to  take  in  each 
and  every  one  of  those  variables  I  have  listed.  In  addition, 
you  would  have  to  have  a  correlation  between  ground  tem¬ 
perature  at  pipe  line  depth  and  atmospheric  temperature. 
Now,  considering  this  matter  of  ground  temperature  at 
pipe  line  depth,  the  Bureau  of  Mines  found  that  at  pipe 
line  depths  of  three  feet — well,  pipe  line  depths,  ordinary 
pipe  line  depths,  the  ground  temperature  can  be  said  to 
vary  with  atmospheric  temperature  only  over  very,  very 
long  periods  of  time — not  day  to  day,  not  week  by  week, 
only  a  general  correlation  saying  it  is  higher  in  the  sum¬ 
mertime  and  it  is  lower  in  the  wintertime.  But  I  don’t 
know  how  you  would  derive  such  a  relationship  between 
ground  temperature  and  atmospheric  temperature  in  view 
of  what  the  Bureau  has  found  what  actually  does  exist. 
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I  would  say  it  would  be  a  very  difficult  thing  to  correlate. 

My  conclusion,  after  inspecting  the  Bureau  of  Mine 
charts — let  me  get  that  in  the  record  too,  the  actual  number 
I  am  talking  about,  the  report  of  investigations.  This  is 
Report  of  Investigations  No.  3590. 

Mr.  Littman:  Those  are  the  same  Bureau  of  Mine  data 
which  have  been  incorporated  into  this  record  by  reference? 

(5146) 

The  Witness:  Yes,  that  is  right. 

Mr.  Littman:  And  as  to  which  you  testified  earlier,  and 
so  did  Mr.  Soyster?  Here  you  are  talking  about  the 
same  things? 

The  Witness:  Yes. 

Presiding  Examiner:  You  didn’t  finish.  You  said  your 
examination  of  those  led  you  to  reach  a  conclusion,  but 
you  did  not  express  it. 

The  Witness :  Thank  you,  Mr.  Examiner.  My  conclusion, 
after  examining  all  of  those  factors,  and  in  examining  the 
very  loose  way  in  which  ground  temperature  at  pipe  line 
depth  varies  with  atmospheric  temperature,  as  shown  by 
the  Bureau  of  Mines’  investigations,  lead  me  to  believe 
that  a  correlation  relating  atmospheric  temperature  to 
minimum  gas  temperature — certainly  a  correlation  that 
w’ould  predict  minimum  gas  temperatures  with  the  precision 
we  must  have  in  this  proceeding  could  not  exist. 

By  Mr.  Flax: 

Q.  Now,  is  it  possible,  Mr.  Russell,  because  of  these 
numbers  of  variables  that  you  say  exist,  that  whereas  as 
a  general  rule  you  cannot  say  that  the  ground  temperature 
will  be  five  degrees  below  the  air  temperature  in  that 
particular  place,  because  of  the  entrance  of  these  other 
variables  into  the  situation,  you  might  have  situations  in 
which  ground  temperature  would  only  be  three  degrees 
below  the  air  temperature  in  that  area. 
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Mr.  Littman :  I  object  to  that.  I  think  the  question  calls 

(5147) 

for  a  speculation  which  is  clearly  at  variance  with  the 
conclusion  which  the  w’itness  has  just  stated,  namely,  that 
there  is  no  correlation  between  air  temperatures  and  ground 
temperatures  or  gas  temperatures  that  can  be  relied  upon 
for  any  purpose  in  this  case.  The  point  of  my  objection, 
Mr.  Examiner,  is  that  I  do  not  think  this  question  is  proper 
because  it  has,  in  effect,  been  answered  already.  The  wit¬ 
ness  has  stated  you  cannot  use  any  correlations  for  pur¬ 
poses  of  this  proceeding.  Now,  why  should  this  witness 
speculate  as  to  whether  it  would  be  three  percent  differen¬ 
tial  rather  than  a  five  percent  differential  which  Mr.  Soy- 
ster  predicted  or  whether  it  would  be  something  else.  Of 
course,  it  might  be  anything.  The  witness  has  said  it  is 
not  used  for  any  purpose  in  this  case.  I  don’t  see  any 
point  to  pursuing  this  matter  any  further.  I  don’t  think 
it  is  proper  cross-examination  from  this  point  on. 

•  ••••••••• 


(5591) 

A«  J.  Stutzznan, 

was  recalled  as  a  witness  and,  having  been  previously  duly 
sworn,  was  examined  and  testified  further  as  follows: 

Cross  Examination 

By  Mr.  Russell ; 

Q.  Mr.  Stutzman,  do  you  have  a  copy  of  Exhibit  578 
before  you?  A.  I  do. 

Q.  Do  you  have  a  copy  of  Exhibit  551,  which  is  the  staff’s 
adjusted  cost  of  service  exhibit?  A.  Right. 

Q.  If  I  understand  your  Exhibit  578  you  used  as  your 
starting  point.  Schedule  B-1,  as  the  basis  for  Exhibit 
551,  and  that  appears  at  Page  14.  Is  that  correct?  A. 
That  is  correct. 
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Q.  Mr.  Stutzman,  in  Exhibit  551  the  staff,  in  arriving 
at  the  total  cost  of  service,  gave  consideration  to  the  well¬ 
head  costs  of  $3,399,165.  Isn’t  that  correct?  A.  That 
is  correct. 

(5592) 

Q.  In  the  preparation  of  your  exhibit,  Mr.  Stntzman, 
did  you  assume  that  the  staff  reduced  the  total  income  tax 
by  a  depletion  allowance  of  something  over  $1, 060, 000? 
A.  They  used  the  depletion  allowance  of  greater  than 
$1,000,000,  which  had  the  effect  of  reducing  the  over-all 
cost  of  taxes — reducing  income  taxes. 

Mr.  Littman:  Just  a  moment.  Keep  your  voice  up, 
please. 

By  Mr.  Russell: 

Q.  Rather  than  apply  that  to  the  total  income  taxes, 
Mr.  Stutzman,  is  it  your  position  that  that  allowance  should 
have  been  applied  to  well-head  costs?  A.  We  cross  ex¬ 
amined  staff  witnesses  on  that  particular  item.  Yes. 

Q.  Are  you  saying  yes  to  the  question?  A.  I  did  not. 
I  used  the  staff  reports,  just  exactly  as  they  were  pre¬ 
sented  here,  and  used  their  papers  exactly  and  in  the  next 
column  I  show  the  effect  of  this  further  depletion  credit, 
which  was  passed  on  to  the  customers  in  the  cost  of 
service. 

Mr.  Littman:  Just  to  make  that  clear,  you  did  that  for 
comparative  purposes  in  Exhibit  578  and  you  did  not  mean 
by  that  to  infer  you  were  recommending  that  the  treatment 
be  accorded  as  was  accorded  by  the  staff? 

The  Witness:  That’s  right.  I  am  not  in  agreement 

(5593) 

with  the  way  they  have  allocated  their  cost  of  service 
among  the  various  functions,  because  I  do  think  there  are 
errors  in  their  allocations  as  they  have  not  shown  a  credit 
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for  income  taxes  to  well-head  on  account  of  depletion,  and 
other  items  affecting  well-head  production. 

In  other  words,  there  should  have  been  a  red  figure  under 
well-head  for  income  taxes,  and  the  other  functional  groups 
would  have  had  a  greater  amount  of  income  taxes  allocated 
to  each  of  the  other  functions,  the  total  remaining  the  same ; 
the  aggregate  total  would  not  have  changed.  But  I  have 
only  taken  their  statement.  I  took  it  one  night  and  the 
next  morning  I  presented  Exhibit  578.  I  did  not  attempt 
to  correct  that  condition. 

By  Mr.  Russell: 

Q.  I  think  that  you  have  stated  in  response  to  a  question 
that  you  thought  that  there  should  have  been  a  deduction 
of  $537,524  from  well-head.  Is  that  correct,  Mr.  Stutz- 
man?  A.  Well,  that  is  what  it  amounts  to  in  this  state¬ 
ment,  Mr.  Russell.  I  think  the  credit  for  income  taxes 
against  well-head  might  very  well  have  been  larger  than 
that.  I  don’t  know.  I  didn’t  calculate  it.  But  as  far  as 
it  relates  to  the  depletion  item  alone,  that  is  the  amount 
of  credit  just  as  it  relates  to  that  particular  item. 

(5594) 

Q.  Would  you  show  a  red  figure  of  $537,524  in  taxes 
under  well-head?  A.  Either  that  or  a  greater  amount. 
Yes. 

Q.  If  you  show  a  red  figure  in  taxes  of  $537,524,  you 
would  have  had  the  effect  of  increasing  the  return  above 
the  $623,286  which  is  shown  as  return  for  well-head  by 
the  staff.  Is  that  correct?  A.  No,  I  don’t  think  that  would 
be  true.  The  return  is  based  on — or  the  staff’s  return  is 
based  on  6  per  cent  investment.  It  wouldn’t  change  the 
return. 

Q.  Using  the  staff’s  figure?  A.  Yes.  It  wouldn’t  have 
changed  it,  no  matter  what  you  did.  The  return  is  after 
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taxes,  so  I  don’t  think  it  would  change  the  return  net 
available  to  the  stockholders. 

Q.  But  your  Exhibit  578  does  not  do  that,  does  it,  Mr. 
Stutzman?  A.  I  gave  the  net  available  to  the  investors 
as  shown  by  the  staff’s  exhibit. 

Q.  We  have  stated  before  that  the  staff  shows  the  return 
attributable  to  well-head  as  $623,286.  Your  Exhibit  578 
has  reduced  that  by  the  tax  benefit  on  additional  depletion 
allowance  and  by  net  after  adjustment  for  depletion  and 
gasoline  credit,  so  that  you  come  up  with  a  red  figure 
of  $907,544.  Isn’t  that  right?  A.  That  is  correct. 

(5595) 

Q.  We  have  already  agreed  that  the  $537,524  was  con¬ 
sidered  in  determining  the  total  overall  cost  of  service  and 
in  the  computation  of  Federal  income  taxes.  Isn’t  that 
correct?  By  the  staff,  that  is.  A.  May  I  have  that  ques¬ 
tion  read? 

(Whereupon  the  pending  question  was  read  by  the 
reporter.) 

A.  That’s  right. 

Mr.  Littman:  What  vras  the  answer  to  the  question? 

Mr.  Russell :  I  vranted  to  get  that  one  answer. 

Mr.  Littman:  I  wanted  to  make  sure  that  he  answered 
it  was  the  staff’s  computation. 

The  Witness:  Yes.  That’s  right. 

By  Mr.  Russell : 

Q.  In  other  words,  it  was  treated  in  the  determination 
of  the  amount  to  be  allowed,  as  an  expense  of  doing 
business?  A.  Overall.  For  the  company  as  a  whole. 

Q.  And  rather  than  treat  it  as  an  expense  you  have 
treated  it  as  a  reduction  in  return?  A.  As  it  relates  to 
the  company’s  own  production  of  gas  because  it  has  a 
serious  effect  on  the  company’s  exhibit  under  our  premises, 
naturally. 
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Q.  And  the  same  is  true  with  respect  to  the  profits  from 
the  gasoline  extraction  in  the  amount  of  $993,306  shown 

(5596) 

in  Column  4  of  Exhibit  578  A.  That^s  right. 

Q.  Isn’t  your  treatment  of  the  two  items  based  solely 
on  the  position  of  Panhandle  in  this  case  that  neither  the 
production  or  gasoline  operation  are  subject  to  regulation 
by  the  Commission?  A.  That  is  the  premise  under  which 
I  prepared  our  exhibits. 

Q.  But  nowhere  did  the  statf  make  any  adjustment  to 
the  return  for  either  one  of  these  items?  A.  I  took  it  at 
face  value,  Mr.  Russell.  Their  Exhibit  at  Page  5  shows 
where  they  broke  it  down  by  functions.  I  took  their 
exhibit  at  face  value  for  this  purpose. 

Q.  Mr.  Stutzman,  can  you  point  out  where  the  statf 
reduced  the  return  to  well-head  of  $623,286?  A.  Where 
they  reduced  it? 

Q.  Yes.  A.  It  comes  in — not  as  a  function,  but  they  have 
reduced  the  overall  cost  of  service  by  the  amount  of  deple¬ 
tion  credits  as  it  is  affected  in  the  income  tax  calculation. 
In  my  opinion  the  depletion  credits  should  not  be  passed  on 
to  the  customers. 

Q.  But  the  staff  reduced  it  in  determining  the  overall 
expenses  ? 

(5597) 

A.  That  is  correct. 

Q.  And  not  the  return?  A.  That’s  right.  In  the  overall 
cost  of  service. 

Mr.  Littman;  I  would  like  to  clarify  this.  Doesn’t  the 
whole  matter  get  down  to  the  question  of  who  is  entitled 
to  this  depletion  credit  of  $537,524  and  who  is  entitled  to 
the  $993,306  credit  for  the  product  extraction? 

The  Witness :  That ’s  right. 

Mr.  Littman :  If,  as  Panhandle  claims,  it  belongs  to 
Panhandle,  and  Panhandle  must  not  be  deprived  of  it,  then 
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it  is  proper,  isn’t  it,  to  say  that  that  amount,  that  Pan¬ 
handle  is  being  deprived  of  that  money  by  reason  of  the 
staff  treatment?  If  that  statement  is  not  correct  then  the 
converse  is  true. 

The  Witness :  That  is  right.  Your  statement  is  correct, 
Mr.  Littman. 

Mr.  Littman :  1  wanted  to  clear  up  my  own  mind  on  that 
and  the  record. 

By  Mr.  Russell; 

Q.  I  think  it  is  clear  now  that  the  staff  nowhere  reduced 
the  return  by  these  amounts  as  you  did  in  Exhibit  578? 
A.  They  reduced  the  cost  of  service. 

Q.  By  taking  into  consideration  those  items  of  expenses 
as  contrasted  or  as  compared  with  other  items  of 

(5598) 

expenses  in  arriving  at  the  overall  cost  of  service?  A. 
And  by  having  done  that  they  passed  it  on  to  the  customers. 

Q.  But  they  didn’t  reduce  il.o  return?  A.  You  are  right. 

Q.  Then  on  Exhibit  578  the  figures  of  12  cents  and  1.24 
would  not  be  correct  based  upon  the  staff’s  exhibit.  Is 
that  right’  A.  Those  are  the  figures  in  the  staff’s  exhibit 
and  under  the  company’s  premises  that  none  of  these 
benefits  should  accrue  to  the  rate  payer  this  shows  the 
effect  on  the  company’s  own  gas — that  it  would  get  less 
than  nothing  after  applying  these  items  to  it. 

Q.  They  get  the  $623,286  of  return.  A.  On  well-head 
production.  But  then  they  take  away  in  the  cost  of  service 
items  that  we  feel — the  company  feels  belongs  to  our 
company  and  not  to  the  rate  payer. 

Q.  That  has  already  been  taken  care  of  in  the  computa¬ 
tion  of  expenses  to  arrive  at  the  return  attributable  to 
well-head.  Isn’t  that  correct?  By  the  staff?  A.  Repeat 
that,  please? 
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(Whereupon  the  pending  question  was  read  by  the 
reporter.) 

A.  In  arriving  at  the  return  by  the  staff  they  did  not 
have  to  consider  any  of  these  deductions.  They  took  the 

(5599) 

investment  and  multiplied  it  by  6  per  cent  and  arrived  at 
the  623,000.  But  in  the  cost  of  service  they  show  nothing 
for  Federal  income  taxes. 

Q.  Let  us  put  it  in  the  reverse  way  then.  It  is  your 
position  that  in  addition  to  the  $623,286,  Panhandle  should 
be  allowed  the  additional  $537,524  and  the  $993,306.  Is 
that  correct?  A.  As  it  relates  to  their  own.  Yes.  That 
is  correct.  Thev  would  have  that  much  more. 

Mr.  Littman :  Earlier  you  mentioned  a  figure  of  12  cents. 

Mr.  Russell :  Yes. 

Mr.  Littman:  Did  you  not  mean  .12  cents? 

Mr.  Russell :  No.  There  are  two  figures  there — 12  cents 
and  then  1.24. 

The  Witness:  It  is  .12  cents,  though,  Mr.  Russell,  and 
not  12  cents.  It  is  a  fraction  of  a  cent. 

Mr.  Littman:  That  figure  is  shown  at  the  foot  of  Col¬ 
umn  3. 

The  Witness:  Even  under  the  staff’s  own  figures  we  only 
get  less  than  one  cent  for  our  gas  without  these  deductions. 

Presiding  Examiner:  Now  study  your  decimal  point 
again,  because  if  you  are  talking  about  cents  you  are  al¬ 
ready  two  points  off  your  decimal,  so  if  it  is  less  than  a 
cent  then  it  would  be  .60  or  00.12. 

(5600) 

The  Witness:  Or  12  mills. 

Presiding  Examiner:  Or  12  mills. 

The  Witness:  Let  us  say  it  is  .12  cents.  .12  cents  is 
12/100  of  a  cent. 
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My  Mr.  Russell: 

Q.  Mr.  Stutzman,  doesn’t  Exhibit  578  show  that  the 
staff  has  given  them  .85  cents?  A.  .85  cents.  That’s 
right.  Which  is  less  than  1  cent. 

Q.  And  the  staff  has  not  reduced  that  ?  A.  In  the  overall 
cost  of  service  they  have  passed  on  these  benefits  I  showed 
to  the  customers,  which  we  feel  belongs  to  the  company. 

Mr.  Littman:  Mr.  Russell,  before  you  leave  this,  I  am 
sure  we  all  understand  each  other,  but  I  am  not  sure  the 
record  is  too  clear. 

Assuming  the  Commission’s  staff  gives  you  with  one 
hand  $623,286,  which  it  labels  “Return”  and  assuming 
that  the  Commission’s  staff  takes  away  from  you  with 
the  other  hand  $537,524,  to  which  Panhandle  claims  it  is 
rightfully  and  justfully  entitled  as  an  inducement  intended 
by  Congress  for  exploration  and  development  of  gas  re¬ 
serves,  is  it  your  theory  in  bringing  about  this  exhibit 
that  you  will  then  have  a  net  return  of  the  623,000  less 
the  537,000?  Isn’t  that  what  the  theory  is? 

(5601) 

The  Witness:  That  is  what  this  exhibit  purports  to 
show’.  But  I  believe  Mr.  Russell  asked  me  the  question  if 
I  contended  wre  should  have  623,000  plus  537,000  plus 
993,000,  if  I  understand  his  question  correctly,  and  I  an- 
sw’ered  that  question,  “That’s  right.  We  should  have  that 
plus  these  twro  items.” 

Mr.  Littman :  That  is  the  real  area  of  difference  between 
Panhandle  and  the  staff,  namely,  as  to  w’ho  is  entitled 
to  w’hat. 

The  Witness:  That  is  correct. 

Mr.  Littman :  And  the  staff  claims  that  the  consumer  is 
entitled  to  these  benefits  and  Panhandle  claims  it  is  entitled 
to  them. 

Presiding  Examiner:  Can  I  try  this  out?  I  think  I 
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have  just  about  cauglit  up.  You  get  the  623,000  as  a  6 
per  cent  return  on  jurisdictional  business.  That  is,  you 
say  the  company  should  get  that,  and  you  and  the  staff 
agree  on  that  in  this  exhibit. 

The  Witness :  In  this  exhibit.  I  have  taken  their  exhibit 
at  face  value  without  checking  it  in  detail. 

Presiding  Examiner :  Now  the  two  items  you  mentioned 
in  addition  to  that,  and  which  Mr.  Russell  mentioned  in 
addition  to  that,  you  say  you  get.  What  you  mean  is  you 
already  have  and  should  keep,  because  it  is  non-jurisdic- 
lional.  Isn’t  that  right? 

(5602) 

The  Witness:  That  is  correct. 

Presiding  Examiner:  And  it  should  not  be  taken  away 
from  you  because  it  is  production. 

The  Witness:  That  is  correct. 

Presiding  Examiner:  I  think  I  follow  you  on  that. 

Mr.  Littman :  Just  to  make  the  record  absolutely  clear, 
we  are  contending  much  more  than  that.  Also  we  are  con¬ 
tending  that  we  are  entitled  to  the  well-head  prices  as  put 
in  evidence  by  Mr.  Hinton.  That  is  our  ultimate  claim, 
but  we  are  saying  were  the  Commission’s  theory  to  be 
adopted  whereby  the  reduction  theory  is  taken  at  cost, 
then  in  that  event  wc  would  still  be  entitled  to  the  statu¬ 
tory  depletion  in  the  amount  shown  here  and  the  credit 
for  the  products  extraction  applicable  to  gas  produced. 

Presiding  Examiner:  My  question,  of  course,  as  Mr. 
Russell  said,  has  always  been  limited  to  this  study  in  this 
exhibit;  not  the  whole  case. 

Thank  you  for  allowing  me  that. 

By  Mr.  Russell: 

Q.  Then,  Mr.  Stutzman,  referring  to  Exhibit  578,  you 
would  take  the  623,286  well-head  and  add  to  that  the 
537,524  and  the  993,306  and  get  a  total,  and  divide  that 
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by  the  gas  produced,  which  would  give  you  a  much  larger 
figure  than  124  under  your  theory.  Isn’t  that  right?  A. 
It  would  at  least  give  me  a  positive  figure 

(5603) 

rather  than  a  negative  one. 

Q.  We  didn’t  start  out  with  a  negative  figure,  did  we? 
A.  It  was  a  larger  positive  figure. 

Q.  The  staff  started  out  with  a  return  after  the  allow¬ 
ance  of  these  taxes,  and  so  on.  Isn’t  that  correct?  Those 
items  have  been  taken  into  consideration.  A.  Under  this 
they  are.  Yes. 

Mr.  Littman:  Mr.  Russell,  would  it  be  helpful  if  you 
called  the  124  1.24  cents? 

Mr.  Russell :  Yes.  1.24  cents. 

Mr.  Littman:  And  the  three  figures  you  mentioned, 
namely,  the  623,286 — those  are  dollars;  the  537,524  figure 
was  dollars;  and  the  993,306  figure  was  dollars,  just  to 
make  the  record  clear. 

Bv  Mr.  Russell: 

Q.  Mr.  Stutzman,  why  didn’t  you  put  the  $537,524  of 
tax  benefits  on  additional  depletion  allowance  in  your  col¬ 
umn  “Well-head  Costs”  based  on  FPC  Exhibit  551?  A. 
I  granted  to  show  it  separately  so  that  it  would  stand  out, 
Mr.  Russell. 

Q.  The  staff  in  its  computations  would  have  given  it 
consideration  in  the  expenses,  would  it  not?  A.  I  don’t 
know.  I  have  never  seen  it  where  they  have.  They  have 
always  shown  a  zero  income  tax,  so  I  didn’t 

(5604) 

disturb  their  figures.  All  I  did  was  show  my  computation 
in  a  separate  column.  But  in  none  of  their  exhibits  have 
they  shown  any  tax  against  well-head.  They  have  shown 
zero  tax. 
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Q.  They  have  shown  it  somewhere,  haven’t  they,  Mr. 
Stutzman,  in  the  computation  of  the  total  overall  cost  of 
service?  A.  For  the  company  as  a  whole. 

Q.  Yes.  And  they  have  never  shown  it  as  a  reduction 
of  return.  The  return  was  always  computed  after  treating? 
the  company  as  a  whole  and  arriving  at  the  total  overall 
cost  of  ser\nce  for  the  entire  business.  Isn’t  that  correct? 
A.  They  broke  down  the  investment  plus  working  capital 
and  applied  a  percentage  which  would  be  a  return  after 
income  taxes. 

Q.  Whatever  those  income  taxes  were  as  computed  by 
the  staff?  A.  By  the  staff.  That’s  right. 

Q.  The  same  would  be  true  with  respect  to  the  products 
extraction  applicable  to  gas  produced  credited  to  produc¬ 
tion.  Isn’t  that  correct?  A.  That  is  correct. 


(5641) 

C.  H.  Hinlon, 

was  recalled  as  a  witness  and,  having  been  previously  duly 
sworn,  was  examined  and  testified  further  as  follow’s: 

Direct  Examination  (Continued) 

By  Mr.  Littman : 

Q.  Mr.  Hinton,  w^hen  you  w’ere  last  on  the  stand  on 
Januarv  30  vou  had  read  into  the  record  certain  data  w’ith 

V 

respect  to  the  most  recent  and  current  contract  prices  of 
gas  at  the  various  fields.  Since  leaving  the  stand  have 
there  been  any  further  developments  along  that  line  which 
you  could  now’  state  for  the  record  so  as  to  simply  bring 
the  record  dowrn  to  date?  A.  Yes. 

Q.  Would  you  please  briefly  summarize  those?  A.  I 
refer  back  to  a  contract  which  I  gave  the  details 
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on  on  the  date  of  my  last  testimony — the  contract  for  the 
United  Producing  Company,  which  is  a  subsidiary  of  the 
United  Carbon  Company,  with  the  Colorado  Interstate 
Gas  Company.  I  feel  that  it  would  be  well  to  correct  the 
heat  value  as  shown  in  the  testimony  as  950.  After  fur¬ 
ther  examination  of  that  contract  I  find  that  the  minimum 
heat  value  on  that  contract  is  925  BTU. 

Q.  That  particular  testimony  appears  on  Page  13927, 
Line  5,  where  you  stated,  “The  price  paid  under  this  con¬ 
tract  is  13  cents  on  a  16.4  pound  pressure  base  with  the 
pipe  line  company  coming  to  the  well-head  to  collect  the 
gas,  and  reserving  the  right  to  extract  liquids  down  to  a 
heat  reduction  of  950  BTU’s  per  Mcf.  on  a  30  inch  pressure 
base.”  A.  Yes. 

Q.  You  were  correcting  the  figure  950  to  read  925?  A. 
That  is  correct.  Then  prior  to  the  termination  of  the 
Office  of  Price  Stabilization  as  it  affected  the  gas  prices, 
the  Northern  Natural  Gas  Company  renegotiated  a  con¬ 
tract  with  the  Shamrock  Oil  and  Gas  Company,  and  in¬ 
creased  the  daily  volumes  by  approximately  75,000  Mcf. 
per  day.  The  OPS  was  still  then  in  effect,  so  they  blended 
in  the  old  volumes  which  they  were  purchasing  in  the 
amount  of  55,000  Mcf.  per  day,  and  increased  the  price 
from  6  cents  to  IOV2  cents  for  the  entire  volume.  That 
was  one  way  that  a  price  of  approximately  15  cents  per 
Mcf  could  be  paid  by  Northern 

(5643) 

without  violation  of  the  OPS. 

As  soon  as  the  OPS  regulation  went  off  there  were 
contracts  entered  into  between  the  Cities  Service  Oil  Com¬ 
pany  and  the  Colorado  Interstate  for  gas  to  be  produced 
from  Hugoton  Field  area,  but  for  the  production  from  the 
deeper  horizons  than  the  regular  Hugoton  Pay.  The  re- 
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serve  was  estimated  at  290  billion  cubic  feet  on  this.  The 
beginning  price  is  12  cents  per  Mcf.  and  heat  value  is 
963  BTU. 

Q.  Before  you  go  any  further,  will  you  go  back  to  the 
Northern  Natural-Shamrock  contract  and  state  the  field 
from  which  that  gas  is  to  be  produced?  A.  That  gas  is 
to  be  produced  from  the  West  Panhandle  Field  of  Texas 
and  from  the  Texas  portion  of  the  Hugoton  Field. 

Q.  What  then  is  the  present  total  volume  under  the  old 
and  new  contract  combined?  A.  Approximately  130,000 
IMcf.  per  day. 

Q.  Are  those  prices  which  you  quoted  at  the  well-head? 
A.  No,  sir.  That  is  for  residue  gas  with  a  950  BTU  heat 
value. 

Q.  That  is  the  tailgate  of  the  plant?  A.  That  is  correct. 

Q.  The  gasoline  plant.  Now,  the  Cities  Service  oil — 

(5644) 

A.  Excuse  me.  The  950  is  for  the  casing  head  gas  only, 
and  the  975  still  applies  to  residue  gas  being  produced 
from  the  dry  gas  horizon. 

Q.  With  respect  to  the  next  contract  that  you  mentioned, 
the  Cities  Service  Oil  Company  and  Colorado  Interstate 
contract,  that  you  said  was  produced  at  the  Hugoton  Field? 
A.  Hugoton  area,  but  not  in  the  proven  area  of  the  Hugoton 
Field  for  the  more  shallow  production. 

Q.  What  State  is  that  in?  A.  In  the  State  of  Kansas, 
in  the  Counties  of  Morton,  Haskell  and  Seward. 

Q.  And  where  is  the  delivery  to  be  made?  A.  At  this 
time  there  is  only  deep  production  available  in  Morton 
County.  The  point  of  delivery  is  the  well-head.  It  \\dll 
require  an  extensive  gathering  system  to  reach  the  deeper 
horizons. 

Q.  Colorado  Interstate  will  have  to  build  the  gathering 
system?  A.  That  is  correct.  Colorado  Interstate  has 
entered  into  a  contract  with  the  Phillips  Petroleum  Com- 
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pany  in  the  West  Panhandle  Field.  The  commencing  price 
for  40,000,000  with  Phillips  Petroleum  Company  as  the 
producer  is  15  cents  per  Mcf.  for  the  first  three  years,  and 
16  cents  per  Mcf.  for  the  next  three  years.  The  heat  value 
is  950  BTU  and 

(5645) 

the  contract  terminates  in  1960. 

Q.  This  is  the  State  of  Texas?  A.  That  is  in  the  State 
of  Texas.  That  is  right.  The  Colorado  Interstate  Gas 
Company  also  entered  into  a  contract  with  the  Combined 
Carbon  Company.  It  is  a  subsidiary  of  the  United  Carbon 
Company.  That  contract  is  dated  January  30,  1953,  just 
at  the  deadline,  or  in  view  of  expecting  OPS  relief.  The 
price  for  that  gas  is  15  cents  for  the  first  five  years.  It 
increases  1  cent  each  five  years  thereafter.  It  is  a  1,000 
BTU  gas  and  the  reserves  are  estimated  at  200  billion 
cubic  feet. 

My  understanding  is  that  Northern  pays  all  the  com¬ 
pression  costs  under  that  contract. 

Presiding  Examiner :  What  is  the  length  of  that  contract  ? 

The  Witness:  The  contract  with  the  Carbon  Company 
is  for  the  life  of  commercial  production. 

By  Mr.  Littman: 

Q.  You  said  Northern.  Don’t  you  mean  Colorado  Inter¬ 
state?  A.  Thank  you. 

Q.  Did  you  give  the  location?  A.  Yes.  That  is  in  the 
West  Panhandle  Field. 

Q.  Of  Texas?  A.  Yes,  sir.  Residue  gas.  The  invest¬ 
ment  firm  of  brokers  Shirk  and  Richter,  320  North  4th 
Street,  St.  Louis, 

(5646) 

Missouri,  has  issued  a  bulletin  to  investors  showing  what 
the  effect  of  the  price  on  natural  gas  has  been  from  the 
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OPS  relief,  and  it  cites  contracts  that  go  as  high  as  20 
cents  per  Mcf. 

Now  they  gave  a  value  on  the  basis  of  a  20  cent  price  at 
the  well-head  of  10  cents  per  Mcf.  for  gas  in  the  ground. 
That  is  the  gas  at  the  reservoir  before  it  is  removed. 

The  further  cite  that  the  stringent  action  in  so  far  as 
regulation  is  concerned  by  the  Federal  Power  Commission 
has  caused  the  distributing  companies  to  become  greatly 
alarmed,  and  the  trend,  as  they  see  it,  will  come  for  the 
distributors  to  go  to  the  natural  gas  fields  and  buy  reserves 
in  the  ground. 

Q.  Mr.  Hinton,  you  used  the  phrase,  ‘‘since  the  OPS 
relief.”  You  mean  by  that,  since  the  lifting  of  the  OPS 
regulation?  A.  Yes.  But  in  so  far  as  looking  forward  to 
the  availability  of  reserves  for  a  pipe  line  company,  I 
think  the  word  “relief”  is  the  proper  term. 

(5647) 

Q.  I  wanted  to  make  sure  the  record  was  clear  on  that. 
A.  And  the  thought  being  for  the  distributing  companies 
to  go  to  the  field  and  make  contracts  and  let  the  pipe  line 
companies  be  merely  a  transportation  unit,  which  causes 
me  a  good  deal  of  concern  because  I  have  from  experience 
had  the  opportunity  to  observe  the  inexperience  of  the 
distrubuting  companies  in  making  gas  purchase  contracts; 
and  it  is  my  belief  that  the  over-all  relief  that  a  dis¬ 
tributor  can  get  in  his  price  after  it  leaves  the  gate  at  the 
city  will  cause  them  to  raise  the  price  further  in  the  field 
than  it  is  at  the  present  time. 

'  Q.  Have  you  brought  the  contract  situation  down  to 
date?  A.  There  has  been  one  other  contract  made  between 
the  Phillips  Petroleum  Company  and  the  Northern  Natural 
i  Gas  Company.  It  is  a  rather  complicated  contract  where 
they  are  rolling  in  some  old  field  prices  with  new  field 
prices  so  it  is  hard  to  evaluate  exectly  w’hat  the  new 
gas  supply  is  costing.  But,  in  general,  the  price  on  all  of 
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the  old  contracts  ranging  from  2%  cents  per  Mcf  through 
6  cents  per  Mcf  has  been  now  raised  to  a  commencing 
price  of  IIV2  cents  to  January  1,  1955. 

Q.  What  field  is  this  ?  A.  That  is  in  the  extreme  eastern 
part  of  the  West  Panhandle  Field  and  the  Sour  West 
Panhandle  Field. 

Q.  Does  that  bring  your  testimony  down  to  date? 

(5648) 

A.  I  think  that  brings  it  pretty  well  up  to  date. 

(5787) 

WTiereupon — 

Edward  Falck 

resumed  the  stand  and  testified  further  as  follows: 

(5795) 

Q.  Under  those  circumstances,  who  assumes  the  risk,  Mr. 
Falck?  A.  Any  investment  made  by  a  corporation,  the 
risks  involved  are  assumed  by  the  stockholders  of  the 
corporation. 

Q.  In  your  opinion,  is  there  any  difference  in  the  risk 
between  the  two  classes  of  investments  in  facilities  and  in 
reserves?  A.  Oh,  yes.  I  think  investments  in  exploration 
and  wildcatting,  and  so  on,  proving  up  reserves,  are  ex¬ 
tremely  hazardous.  After  they  are  proved  up,  the  com¬ 
pany  has  got  a  depleting  resource.  The  combination  of 
the  hazard  and  the  depletion  makes  it  a  risky  business, 
as  compared  to  construction  of  either  a  major  pipe  line  or 
a  lateral,  with  purchased  contracts  to  back  it  up,  or  market 
service  agreements  to 

(5796) 

back  it  up,  where  there  is  an  assured  revenue,  and  assured 
accrual  for  depreciation,  and  so  forth,  and  an  assured 
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return  and  to  recoup  the  original  investment.  That  is 
pretty  safe  business.  Going  out  exploring  for  new  gas 
wells,  there  is  nothing  safe  at  all  about  that. 

Q.  Let’s  tie  it  down  now  to  a  regulated  natural  gas  com¬ 
pany,  not  wholly  regulated  as  you  have  indicated.  There 
the  natural  gas  company  may  have  certain  business  which 
is  not  subject  to  the  jurisdiction  of  the  Federal  Power 
Commission.  A.  I  don’t  understand  the  question. 

Q.  We  started  out  first  with  the  regulated  natural  gas 
company.  The  Examiner  inferred  in  my  question  I  was 
asking  a  wholly  regulated  natural  gas  company.  Now, 
I  am  saying  it  is  an  interstate  pipe  line  company  which 
has  its  own  production  and  is  engaged  in  these  other  non- 
jurisdictional  operations  that  you  have  referred  to. 

Now,  is  the  risk  associated  with,  let  us  say,  the  different 
parts  of  that  business  any  different  in  your  opinion!  A. 
Yes,  I  think  it  is.  I  think  it  is  much  greater  risk  than  the 
production  end  of  the  business. 

'  Q.  Are  you  speaking  of  the  natural  gas  company,  or, 
let  us  say,  an  independent  producer  who  is  engaged  in  the 
exploration  and  development  to  which  you  have  referred! 
A.  I  am  trying  to  answer  the  question  as  to — as  the  Exam¬ 
iner  requested  me  to  do,  within  the  framew’ork  of  your 

(5797) 

question.  You  asked  me  about  a  natural  gas  company. 
I  am  answering  in  terms  of  the  natural  gas  company.  I 
think  the  risk  of  exploration  and  development  is  very 
great  and  it  is  the  riskiest  part  of  this  total  business. 

Q.  In  the  natural  gas  company  who  underw^rites  the  risk 
of  exploration  and  development,  and  so  on?  A.  The 
stockholders. 

Q.  Does  the  natural  gas  company  have  allowed  to  it  the 
cost  of  exploration  and  development  in  rate  proceedings? 
A.  Yes.  The  Federal  Powder  Commission  has  allowed  in 
rate  proceedings  the  actual  expenses  for  production  in  the 
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test  year;  but  there  is  nothing  to  safeguard  the  company 
from  having  extremely  large  expenditures  for  exploration 
and  development  in  a  year  that  was  not  a  test  year  for  a 
rate  case,  and  a  very  small  investment  in  the  particular 
year  the  Commission  selected  for  the  test,  and  it  would 
never  recoup  the  money  in  the  year  when  they  had  excessive 
amount  of  exploration  and  development  expenses. 

I  have  thought  about  that  subject  for  a  long  time,  and 
it  seemed  to  me  that  the  only  way  that  a  company  really 
could  be  sure  to  safeguard  its  interests  would  be  to  have 
an  absolutely  constant  level  of  expenditure  from  year  to 
year,  and  the  hazards  of  the  peculiarities  of  exploration 
and — aren^t  such  to  permit  a  company  to  budget  an  exact 
amount  of  dollars  year  after  year  for  that  purpose. 

(5738) 

Q.  In  other  words,  in  your  opinion,  it  would  depend  upon 
the  amount  that  was  allowed  for  that  particular —  A.  Yes. 

Q.  And  the  same  would  be  true  of  the  cost  of  drilling 
dry  holes,  is  that  not  so?  That  is,  there  is  an  allowance 
made  for  that.  A.  There  is.  There  is  also  a  possible 
risk  that  the  Commission  might  disallow  some  of  those 
expenses  because  in  its  judgment,  or  in  the  judgment  of 
the  statf,  they  are  or  were  unreasonable — highly  specula¬ 
tive,  or  in  an  area  too  far  removed  from  the  existing 
pipe  line. 

I  don’t  know  whether  the  Commission  would  allow  those 
dry  hole  expenses  if  they  were  made  several  hundred  miles 
away  from  the  existing  gathering  field  or  gathering 
system. 

Specifically,  if  a  company  from  a  southwest  area  began 
drilling  in  the  'VVilliston  Basin,  I  am  not  sure  the  Com¬ 
mission  would  allow  dry  hole  expenses. 

Q.  Do  you  know  whether  or  not  the  staff  proposes  to 
disallow  any  in  this  case,  Mr.  Falck?  A.  I  am  not  familiar 
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with — I  am  not  familiar  in  detail  with  the  staff’s  recom¬ 
mendation  in  this  case. 

Q.  Do  you  know  whether  the  Commission  has  disallowed 
those  dry  hole  drillings  in  any  other  rate  proceeding  before 
it?  A.  I  can’t  cite  any  case  at  the  moment.  But  I  am 

(5799) 

quite  sure  from  my  recollection  that  expenditures  have — 
of  this  sort  have  been  scrutinized  as  to — for  the  purpose 
of  determining  their  reasonableness,  or  whether  they 
were  prudent,  and  so  forth,  just  as  other  expenditures  by 
management  are  scrutinized  by  the  Commission. 

Q.  In  other  words,  assuming  it  is  a  proper  allowance, 
'  then  it  is  the  consumers  who  underwrite  the  cost  of  drilling 
dry  holes,  the  cost  of  exploration  and  development.  Is 
that  not  true?  A.  Well,  it  may  be  true  and  it  may  not  be 
true,  because  under  regulations  there  is  never  a  guarantee 
by  the  Commission  to  the  company  that  a  fair  return  will 
be  earned.  There  is  merely  a  limitation  that  rates  shall 
not  be  reduced  to  a  confiscatory  level.  It  is  up  to  the 
management  to  earn  enough  money,  subject  to  the  Com¬ 
mission’s  regulation  to  earn  a  return.  If  a  company  were 
extremely  improvident,  it  wouldn’t  make  any  difference 
whether  the  Commission  allowed  the  expenses  or  not,  they 
wouldn’t  have  enough  dollars  in  the  gross  revenue  to 
earn  a  satisfactory  return.  In  that  event,  under  those  con¬ 
ditions,  it  would  be,  as  I  said  at  the  outset,  the  stock¬ 
holders  and  not  the  consumers  who  would  be  taking  the 
brunt  of  the  risk. 

Q.  That  would  apply  to  all  types  of  expenditures,  would 
it  not,  Mr.  Falck?  A.  Yes.  This  is  a  field  of  extreme 
uncertainty  and 

(5800) 

hazard.  That  is  why  expenditures  in  the  field  of  explora¬ 
tion,  wildcaiting,  and  development,  are  fundamentally 


riskier  than  the  other  type  of  investment  where  manage¬ 
ment  before  it  authorizes  the  budget  or  the  expenditures 
has  a  lot  of  facts  and  a  good  deal  of  probability  bordering 
on  certainty  as  to  what  the  outcome  will  be  of  the  thing. 
In  the  case  of  wildcatting,  it  has  no  assurance  as  to  what 
the  outcome  is  going  to  be. 

Q.  Wouldn’t  Uie  same  be  true  with  respect  to  investment 
and  facilities;  let  us  say,  to  supply  direct  industrial  cus¬ 
tomers  you  would  have  to  know  or  forecast  what  the  busi¬ 
ness  would  be  in  the  future;  is  that  not  correct?  A.  There 
is  some  risk.  That  risk  is  usually  minimized  by  the  type  of 
contract  that  is  entered  into  with  the  industrial  customer, 
which  is  of  a  duration  and  with  a  minimum  annual  bill  of 
some  sort  to  at  least  amortize  the  investment  in  the  laterals 
and  construction  to  serve  the  industry. 

I  have  in  my  practice  over  the  years  represented  many 
industrial  companies  w’ho  have  a  pretty  tough  time  negoti¬ 
ating  with  both  electric  power  companies  and  natural  gas 
companies  for  extensions  to  their  plants,  and  they  have 
been  stuck  in  hard  times,  or  when  they  were  affected  by  a 
shutdown  because  of  strike  or  loss  of  sales,  with  extremely 
heavy  minimum  bills,  minimum  monthly  bills  and  minimum 
annual  bills,  justification  for  w’hich  by  the  utility  or  the 
pipe  line  company  was  it  had 

(5801) 

to  have  in  advance  a  contract  that  would  secure  to  it  the 
recoup  of  the  investment  it  was  making  in  the  lateral. 

«*••*•*••* 

(5804) 

Redirect  Examination 
By  Mr.  Littman: 

Q.  Mr.  Falck,  in  the  earlier  cross-examination  Mr.  Russell 
cross-examined  you  regarding  the  propriety  of  your  in- 
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elusion  of  the  Tennessee  Production  Company,  which  is  a 
subsidiary  of  Tennessee  Gas  Transmission,  in  your  con¬ 
sideration  of  Tennessee  Gas  Transmission  Company  which 
purchases  all  of  its  gas.  I  think  it  was  inferred  by  that 
cross-examination  that  you  should  have  treated  the  Ten¬ 
nessee  Production  Company  as  a  producing  arm,  so  to 
speak,  of  Tennessee  Gas  Transmission  Company.  Do  you 
recall  that  particular  cross-examination?  A.  Yes,  I  do. 

Q.  Have  you,  since  leaving  the  stand,  familiarized  your¬ 
self  somewhat  further  with  regard  to  the  arrangements 
under  which  Tennessee  Gas  Transmission  Company  pur¬ 
chases  gas  from  that  subsidiary?  A.  Yes,  I  have.  By 
studying  a  prospectus  issued  by  Tennessee  Production 
Company,  under  date  of  April  14,  1952,  which  reads  at 
page  9  as  follows:  “Approximately  78  percent  of  the  gas 
produced  by  the  company — that  is  the  Tennessee  Produc¬ 
tion  Company — is  sold  to  Tennessee  Gas  under  contracts 
which  provide  for  their  termination  by  either  party  in  the 
event  of  assertion  of  jurisdiction  by  the  Federal  Power 
Commission  over  the  gas  deliverable  thereunder.  Such 
contracts  may  also  be  terminated 

(5805) 

by  the  company  if  it  is  able  to  sell  the  gas  deliverable 
thereunder  to  another  buyer  for  more  favorable  terms 
provided  that  Tennessee  Gas  refuses  to  meet  such  terms. 
The  company  has  not  attempted  to  sell  such  gas  to  another 
buyer.  It  is  the  company’s  present  intention  to  take  such 
'  action  in  the  future  as  may  be  necessary  to  sell  its  gas 
on  the  most  favorable  terms.” 

This  is  the  reason  why  the  production  and  the  reserves 
of  any  partially  owned  affiliate  should  not  be  included  as 
though  they  were  production  and  reserves  of  the  natural 
gas  pipe  line  company. 

Q.  Do  you  also  recall  that  during  the  earlier  part  of 
your  cross-examination  there  was  some  discussion  of  the 
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fact  that  the  Arkansas  Natural  G-as  Corporation  had  trans¬ 
ferred  its  interests  in  gas  reserves  to  a  company  called 
the  Arkansas  Fuel  Oil  Company.  Do  you  remember  that 
discussion?  A.  Yes,  I  do. 

Q.  Have  you,  since  leaving  the  stand,  further  familiarized 
yourself  with  that  situation,  particularly  as  it  pertains  to 
the  proceedings  before  the  Securities  and  Exchange  Com¬ 
mission?  A.  Yes,  I  have. 

Q.  Will  you  bring  that  matter  down  to  date,  please.  A. 
The  SEC,  in  this  case,  pointed  out  that  if  the  pipe  line 
company  retained  the  Carthage  acreage,  the  rates  charged 
consumers  would  be  based  on  its  low  depreciated  original 
cost  and  that  annual  net  operating  revenues  would  only 
be  about 

(5806) 

$250,000.  The  SEC  stated  further  that  the  chief  reason 
advanced  by  the  parent  company  for  proposing  the  trans¬ 
fer  of  the  Carthage  reserves  was  that  the  oil  company  will 
be  able  to  sell  the  gas  produced  from  this  acreage  at  a 
price  based  on  actual  value  and  that  such  a  sale  would 
produce  annual  net  operating  revenues  of  $3,250,000.  The 
Federal  Power  Commission  appeared  in  the  proceeding 
and  opposed  the  transfer  of  reserves  by  Ark-La  Gas 
Company  to  Arkansas  Fuel  Oil  Company  on  the  grounds 
that  “(1)  it  w’ould  adversely  atfect  the  basis  of  a  Federal 
Power  Commission  Order  granting  Ark-La  a  certificate  of 
convenience  and  necessity  on  its  representation  that  when¬ 
ever  necessary  it  could  attach  to  its  system  the  reserves  in 
the  West  Carthage  and  Logansport  fields,  and  (2)  it  will 
result  in  high  prices  to  Ark-La’s  consumers.”  The  plan 
was  finally  approved  by  the  District  Court  without  regard 
to  the  arguments  made  by  the  Federal  Power  Commission. 

Q.  In  other  words,  the  Securities  and  Exchange  Com¬ 
mission  approved  the  transfer  and  the  Court  has  affirmed 
that  move.  A.  Affirmed  that  move. 
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Mr.  Bussell :  May  I  interrupt  you.  Do  you  have  a  refer¬ 
ence  to  the  order  or  opinion  by  which  that  was  done? 

The  Witness:  I  don’t  have  it  with  me,  but  it  can  be 
supplied. 

Presiding  Examiner:  Have  you  the  Court  decision? 

Mr.  Littman :  The  Securities  and  Exchange  Commission 
order 


(5807) 

and  findings  and  opinion  was  issued  October  1,  1952  in  the 
matter  under  the  Public  Utility  Holding  Company  Act  of 
1935,  and  that  order  and  opinion  was  issued,  as  I  said  a 
moment  ago,  October  1,  1952,  approving  the  simplification 
and  integration  plan  filed  by  the  Arkansas  Natural  Gas 
Corporation.  So  that  you  could  find  that  release  as  of 
about  October  1. 

Now,  as  for  the  U.S.  District  Court  for  the  District 
of  Delaware  wherein  Judge  Merris,  who  is  a  Judge  of 
the  Court  of  Appeals  of  the  Third  Circuit,  sat  by  designa¬ 
tion,  that  order  was  issued  on  January  10,  1953,  approving 
and  enforcing  the  plan.  That,  I  think,  Mr.  Bussell,  would 
give  you  a  sufficient  clue  to  where  to  find  those  particular 
releases.  I  don’t  have  them  with  me,  incidentally. 

Presiding  Examiner:  Well,  let’s  leave  it  now  that  Mr. 
Littman  will  furnish  the  specific  references.  It  isn’t  a 
matter  for  the  witness. 

Mr.  Bussell :  Well,  he  was  reading  from  a  document. 

Presiding  Examiner :  Mr.  Littman  will  furnish  those. 

By  Mr.  Littman: 

Q.  Now,  just  this  one  final  question.  Mr.  Falck,  on 
April  7,  1953,  the  Honorable  Nelson  Lee  Smith,  a  member 
of  the  Federal  Powder  Commission,  delivered  an  address 
before  the  Petroleum  Industrial  Electrical  Association  at 
Houston,  Texas  wherein  he  made  the  following  statement. 
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I  want  to  read  this  short  statement  and  then  ask  you  one 
question  about  it 

(5808) 

“Also  in  connection  with  the  conservation  of  natural  gas, 
let  me  restate  my  view  that  natural  gas  produced  by  inter¬ 
state  pipe  lines  should  not  be  priced  differently  in  rate 
making  from  the  gas  which  is  purchased  from  independent 
producers.  I  see  little  logic  in  discriminating  between  the 
gas  which  an  interstate  pipe  line  system  purchases  and  that 
which  it  produces.  While  this  does,  to  be  sure,  grant  an 
apparent  advantage  to  consumers  in  the  form  of  somewhat 
lower  rates,  in  the  long  run  it  provides  a  reason  for  pipe 
line  companies  to  seek  devices  whereby  they  can  further 
the  immediate  interests  of  their  stockholders  by  separating 
their  production  properties  from  the  operation  of  their 
interstate  pipe  line  systems. 

“I  think  this  is  pointed  up  by  the  fact  that  prior  to 
1938  and  the  passage  of  the  Natural  Gas  Act  most  of  the 
major  pipe  line  companies  were  also  important  producers 
of  natural  gas.  As  recently  as  1940,  8  major  interstate 
pipe  lines  produced  more  than  47  percent  of  the  gas  which 
they  transported  and  sold  as  compared  with  only  18.5 
percent  of  their  total  requirements  produced  by  15  major 
pipe  lines  in  1951.  It  is  hard  to  believe  that  this  is  due 
purely  to  coincidence  and  completely  unrelated  to  the  rate¬ 
making  policies  of  the  Federal  Power  Commission.  Yet 
it  is  generally  recognized  that  the  ownership  of  some 
production  is  advantageous  to  pipe  lines  both  in  bar¬ 
gaining  for  purchased  gas  and  in  terms  of  flexibility  and 
economy  of  operation — and  hence  is  in  the  ultimate  inter¬ 
est  of  their 

(5809) 

customers.” 

Mr.  Falck,  do  you  agree  with  those  conclusions,  and  is 
your  testimony  as  given  really  quite  succinctly  summarized 
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by  this  particular  point  of  view?  What  comment  do  you 
have  to  make  on  that?  A.  I  a^ee  with  each  of  those  con¬ 
clusions  in  Commissioner  Smith’s  address,  and  in  my 
opinion  the  conclusions  and  the  statistical  facts  on  which 
they  are  based  are  on  all  fours  and  in  100  percent  agree¬ 
ment  with  my  direct  testimony  in  this  proceeding. 

•  •••••*••• 

(5810) 

Charles  Hinlon 

was  recalled  as  a  witness  and,  having  been  previously  duly 
sworn,  was  examined  and  testified  further  as  follows; 

Direct  Examination 


By  Mr.  Littman: 


Q.  Mr.  Hinton,  you  have  testified  in  this  proceeding  from 
time  to  time  heretofore,  have  you  not?  A.  Yes,  I  have. 

Q.  Just  to  bring  the  record  down  to  date,  when  you  were 
previously  on  the  stand  you  testified  concerning  Exhibit 
No.  567 


(5811) 


which  is  a  copy  of  an  order  issued  on  December  8,  1952 
by  the  Railroad  Commission  of  Texas,  Oil  and  Gas  Divi¬ 
sion,  and  your  testimony  started  at  page  13850  of  the 
record.  Do  you  recall  that?  A.  Yes,  I  do. 

Q.  Now,  I  think  you  testified  that  this  particular  order 
issued  December  8,  1952  established  or  made  a  finding, 
rather,  as  to  the  average  weighted  market  price  of  gas 
being  paid  at  the  well-head  for  gas  produced  in  the  Pan¬ 
handle  Field  of  Texas  for  the  first  six  months  of  1952. 
Do  you  recall  that?  A.  Yes,  sir,  I  do. 

Q.  And  it  is  a  fact,  is  it  not,  that  that  particular 
order,  which  is  Exhibit  No.  567,  fixed  a  hearing  to  be  held 
on  May  6, 1953  as  to  the  same  matter.  A.  That  is  correct. 

Q.  Now,  is  it  customary,  since  you  are  quite  familiar 
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with  this  matter  and  you  have  appeared  at  these  hearings, 
for  the  Texas  Commission  to  hold  a  hearing  under  the 
applicable  statute  every  six  months  and  take  evidence  con¬ 
cerning  the  market  value  of  the  gas  in  Texas?  A.  Yes, 
sir.  The  Commission  has  held  hearings  each  six  months 
since  the  passage  of  the  so-called  Hazelwood  Bill. 

Q.  And  the  next  meeting  is  scheduled  for  May  6,  1953, 
as  we  said  a  minute  ago.  A.  That  is  correct. 

(5812) 

Q.  And  is  it  also  a  fact  that  you  testified  concerning 
ExMbit  No.  568.  You  testified  at  page  13850  concerning 
this  exhibit,  which  is  entitled  “Weighted  Average  Well- 
Head  Price  of  Gas  Used  by  Major  Pipe  Line  Companies 
in  Texas  Panhandle  Field  During  the  First  Six  Months  of 
1952 — Pressure  Base  14.65  Pounds.”  Do  you  recall  that? 
A.  Yes. 

Q.  Now,  this  single-sheet  tabulation,  this  schedule — is 
that  a  copy  of  the  exhibit  that  w^as  introduced  into  the 
hearing,  into  the  last  hearing  on  this  particular  subject 
before  the  Texas  Commission?  A.  Yes,  that  is  a  copy  of 
the  exhibit  that  was  introduced. 

Q.  And  are  similar  exhibits  or  have  similar  exhibits 
been  introduced  at  each  of  these  hearings  held  every  six 
months  before  the  Texas  Commission?  A.  Yes,  for  the 
past  three  or  four  years. 

Presiding  Examiner;  Let  me  ask  you  one  thing.  You 
say  “introduced.”  By  whom? 

Mr.  Littman;  I  w^as  going  to  come  to  that. 

By  Mr.  Littman: 

Q.  And  will  you  tell  us  briefly  how  that  information  is 
assembled  and  just  the  mechanics  whereby  it  is  introduced. 

Mr.  Littman:  Because,  Mr.  Examiner,  what  I  propose 
to  do  is  now  establish  through  this  witness  and  get  into 
evidence  here  a  new  exhibit  that  has  been  prepared  and 
is  about  to  be 
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(5813) 

introduced  at  the  next  hearing,  which  is  to  resume  May  6. 

By  Mr.  Littman: 

Q.  Will  you  tell  us  how’  that  matter  is  handled.  A.  In 
the  interests  of  conserving  time  and  following  a  routine 
procedure,  Mr.  Cecil  Kuhne,  production  superintendent 
for  the  Natural  Gas  Pipe  liine,  writes  a — 

Q.  You  mean  Natural  Gas  Pipe  Line  Company  of  Amer¬ 
ica?  A.  Yes — of  America.  Writes  a  letter  to  each  of 
the  purchasers  of  gas  in  the  Panhandle  Field  and  requests 
that  the  volume  and  money  paid  for  the  volume  be  furnished 
him  by  letter.  This  procedure  has  been  followed  for  the 
last  three  or  four  years.  And  Exhibit  568  was  the  result 
of  the  letters  furnished  by  each  of  the  purchasing  com¬ 
panies  to  Mr.  Kuhne. 

Q.  At  these  hearings  that  have  been  held  in  the  past 
before  the  Texas  Commission,  is  any  other  evidence  re¬ 
ceived  other  than  this  particular  summary?  A.  No,  sir. 
It  was  explained  to  the  members  of  the  Texas  Railroad 
Commission  the  procedure  that  had  been  followed  and 
this  copy  of  the  exhibit,  which  is  568,  is  the  only  evidence 
that  is  taken  at  the  hearing. 

Mr.  Littman :  I  ask  that  there  next  be  marked  for  iden¬ 
tification  as  Exhibit  593  a  tabulation  on  a  single  sheet 
entitled  “Weighted  Average  Well-Head  Price  of  Gas  Used 
by  Major  Pipe  Line  Companies  in  Texas  Panhandle  Field 
During  Last  Six  Months  of  1952  (Pressure  Base  14.65 
Pounds).”  May  it  be  so  marked. 

(5814) 

Presiding  Examiner:  Yes,  it  may  be  so  marked. 

(The  Document  referred  to  above  was  marked  Exhibit 
No.  593  for  identification.) 
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By  Mr.  Littman: 

Q.  I  hand  you  Exhibit  No.  593  for  identification,  Mr. 
Hinton,  and  ask  you  whether  this  is  a  true  and  correct  copy 
of  the  exhibit  which  is  about  to  be  presented  at  the  hearing 
to  be  held  by  the  Texas  Commission  on  May  6  to  which 
reference  has  earlier  been  made.  A.  Yes,  it  is.  Last  week 
I  visited  at  the  office  of  Mr.  Kuhne  in  Amarillo,  Texas  and 
checked  the  volumes  and  the  money  in  the  letters  which 
had  been  furnished  to  Mr.  Kuhne  by  the  various  purchasers 
of  gas  in  the  field  and  find  the  volumes  and  money  as  shown 
on  the  Exhibit  593  to  be  correct. 

Q.  Now,  just  one  brief  comparison  with  the  previous 
counterpart  of  this  exhibit,  namely.  No.  568.  What  weighted 
average  price  for  the  entire  Panhandle  Field  was  contained 
in  that  exhibit  and  used  by  you  in  arriving  at  the  7  cent 
per  mcf  figure  concerning  which  you  testified  as  the 
weighted  average  purchase  price  of  gas  in  the  Texas  Pan¬ 
handle  Field.  A.  The  7-cent  price  was  based  on  a  weighted 
average  price  for  the  first  half  of  1952  where  the  weighted 
average  price  was  6.9372  cents  per  mcf  on  a  16.4  pound 
pressure  base.  For  the  second  half  of  1952  the  weighted 
average  price  was  7.49  cents  per  mcf  on  a  16.4  pound  pres¬ 
sure  base. 

(5815) 

Q.  Now,  the  latter  figure  appears  on  the  new  Exhibit 
593,  doesn’t  it?  A.  Yes,  sir. 

Q.  In  the  foot  of  the  next-to-the-last  right-hand  column, 
right?  A.  That  is  correct. 

Q.  And  the  earlier  figure  that  you  read  was  from  Exhibit 
568.  A.  Yes.  And  appears  immediately  above  the  second 
half  figure  for  1952. 

Q.  I  take  it,  then,  that  it  shows  that  the  average  price 
has  increased  about  half  a  cent.  A.  That  is  correct. 

Q.  In  that  six-month  period. 
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Mr.  Littman:  Mr.  Examiner,  so  as  to  complete  this 
record,  because  this  hearing  is  about  to  close  and  the 
Commission  of  Texas  will  meet  on  May  6,  and  if  they 
follow  their  usual  procedure  they  will  get  out  an  order 
in  June,  at  which  time  this  hearing,  of  course  will  be  closed. 
I  therefore  w’ould  like  to  make  a  reservation  in  this  record 
of  an  exhibit  number,  and  I  would  suggest  that  it  be 
Exhibit  No.  593- A,  which  would  be  a  companion  to  this 
exhibit,  for  the  reception  in  evidence,  w’hen  that  is  avail¬ 
able,  of  the  Texas  Commission’s  Order  when  it  is  actually 
handed  down.  I  would  be  glad  at  that  time  to  furnish 
copies  to  the  parties  and  to  the  Examiner  and  the  re¬ 
porter  for 

(5816) 

inclusion  in  the  record.  I  believe  only  in  that  way  can  this 
record  be  completed.  Those  orders  come  out  every  six 
months,  just  like  clockwork,  under  the  statute.  And  of 
course  when  that  order  is  handed  down,  it  then  will  verify, 
w’e  expect,  as  it  has  in  the  past,  these  figures  contained 
in  Exhibit  593.  I  recognize  that  this  procedure  is  perhaps 
a  little  unusual,  because  we  are  trying  to  complete  a  record 
a  little  in  advance.  But  I  am  sure  the  Commission  is  going 
to  -want  to  have  the  most  recent  information  possible  in 
the  record.  And  I  therefore  make  that  suggestion  and 
offer,  at  the  same  time,  in  evidence  Exhibit  No.  593. 

Mr.  Russell :  Mr.  Examiner,  of  course  I  believe  my  con¬ 
tinuing  objection  goes  to  this  testimony  and  to  the  offer 
of  this  exhibit  for  which  Mr.  Littman  has  asked  there  be 
reserved  an  exhibit  number,  and  the  one  offered  by  Mr. 
Littman  at  the  present  time.  Am  I  correct  in  that  under¬ 
standing? 

Presiding  Examiner;  Yes,  you  are.  Exhibit  593  is  ad¬ 
mitted  on  the  same  basis  as  568  was  admitted — the  witness 
having  indicated  his  verification  of  this  tabulation  for  the 
purposes  of  submission  to  the  Texas  Commission. 


298 


5817 

(The  Document  previously  marked  Exhibit  No.  593  for 
identification  was  received  in  evidence.) 

Presiding  Examiner :  In  order  to  avoid  the  question  and 
avoid  a  legal  question  of  whether  or  not  the  orders  of 
the  state  commissions  are  properly  subject  to  judicial 
notice,  or  official  notice  as  we  call  is  it  in  administrative 
levels,  it  probably  is 


(5817) 

better  to  reserve  this. 

(Exhibit  No.  593- A  reserved.) 

Presiding  Examiner:  The  Commission  has  indicated 
that  a  determination  of  the  utilization  of  this  material, 
such  as  Exhibit  568  and  the  comparable  exhibit,  which  was 
the  Texas  Commission’s  order  that  was  correlative  with 
Exhibit  568,  will  be  decided  in  connection  with  the  ultimate 
decision.  I  am  therefore  convinced  that  the  Commission 
-would  want  the  record  up  to  the  current  period.  And  there¬ 
fore  I  will  admit  by  reservation  the  Texas  Commission’s 
pending  order,  provided,  of  course,  that  it  is  issued  prior 
to  the  date  upon  which  the  final  briefs  in  this  matter  are 
to  be  filed.  I  don’t  think  it  should  be  admitted  after 
that  date. 

(The  Document  previously  reserved  as  Exhibit  No.  593- A 
was  received  in  evidence.) 

Presiding  Examiner:  Once  the  final  briefs  are  filed, 
the  matter  is  then  ready  for  decision,  and  I  don’t  think 
w-e  should  admit  anything  that  might  need  to  be  developed 
or  treated  in  briefs.  In  fact,  that  probably  ought  to  be 
changed  to  say  that  pro-srided  it  is  received  by  the  Exam¬ 
iner — the  proper  number  of  copies — on  or  before  the  date 
of  the  staff’s  brief,  or  possibly  we  ought  to  make  it  even 
Panhandle’s  brief  in  the  matter.  So  that  the  staff  would 
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have  an  opportunity  in  their  brief  to  comment  on  it.  I 
think  that  probably  would  be  fair.  Don’t  you  think  so, 
Mr.  Russell  ?  If  it  is  going  to  be  done,  you 

(5818) 

ought  to  have  the  period  between  the  date  when  Pan¬ 
handle’s  brief  is  due  and  the  date  when  your  brief  is  due. 

Mr.  Littman :  Mr.  Examiner,  I  might  say  that  the  hearing 
in  Texas  as  to  the  early  order  was  November  6,  1952,  and 
then  the  Commission  came  out  with  its  order  in  that  matter 
on  December  8,  just  about  one  month  later.  Now,  Mr. 
Hinton,  is  that  the  usual  time  of  scheduling? 

The  Witness :  Yes,  sir. 

Mr.  Littman:  Is  that  about  the  way  it  usually  runs? 

The  Witness :  Yes,  sir. 

Mr.  Littman:  Well,  in  that  event  I  presume  we  can 
expect  we  will  have  an  order  on  this  around  June  6  or 
June  10.  Now,  I  think  that  is  almost  a  certainty. 

Presiding  Examiner:  Well,  in  any  event  it  is  necessary 
to  maintain  the  elements  of  fairness.  And  I  don’t  know 
what  the  legislature  might  do.  It  might  even  repeal  this 
law,  for  all  I  know.  I  think  that  the  exhibit  must  be  pre¬ 
sented  at  the  same  time  or  before  Panhandle’s  first  brief, 
so  that  the  staff  may  have  an  opportunity  to  answer  and 
use  this  exhibit  in  their  answer.  And  I  think  that  should 
be  the  last  date.  The  record  will  show  that  I  am  trying 
to  think  this  thing  through  as  I  go  along.  But  I  think 
that  is  the  best  I  can  do  to  be  sure  of  fairness. 

Now,  we  haven’t  fixed  those  dates,  but  this  date  will 
relate  to  the  dates  fixed  for  Panhandle’s  first  brief  in  this 

(5819) 

matter.  On  that  basis,  the  reservation  will  be  made  and 
the  exhibit,  which  is  a  copy  of  an  official  document,  would 
be  admitted. 

Now,  in  this  case  I  would  appreciate  it  if  you  would 
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furnish  at  least  one  copy  as  an  authenticated  copy,  because 
you  will  not  have  a  witness  here  to  examine  in  the  event 
there  might  be  some  question  as  to  authenticity.  It  is  a 
public  document.  If  you  will  therefore  arrange  for  its 
authentication,  I  would  appreciate  it.  Are  there  any  other 
questions?  If  not,  the  witness  is  excused. 

(Witness  excused) 

Mr.  Littman:  I  appreciate  Your  Honor’s  indulgence 
and  the  indulgence  of  counsel  in  getting  Mr.  Hinton  on 
and  off  the  stand. 

Presiding  Examiner:  Now,  that  Texas  Commission  is 
called  what? 

Mr.  Littman :  It  is  called  Railroad  Commission  of  Texas, 
Oil  and  Gas  Division.  That  appears  on  the  caption  of 
the  previous  order.  Exhibit  567. 

Presiding  Examiner:  I  just  w’anted  the  record  to  show 
it  at  this  point  so  there  wouldn’t  be  any  confusion. 

Mr.  Littman:  It  is  entered  “Re  Conservation  and  Pre¬ 
vention  of  Waste  of  Crude  Petroleum  and  Natural  Gas 
in  the  Panhandle  Field  of  Texas.”  That  is  the  caption 
under  which  these  hearings  are  held,  and  those  hearings 
are  held  pursuant  to  the  statute 

(5820) 

which  is  referred  to  in  the  order  itself. 

*••••••••* 

W,  G.  Spurrier 

was  recalled  as  a  witness  and,  having  been  previously  duly 
sworn,  was  examined  and  testified  as  follows: 

«••••••••« 

(5872) 

By  Mr.  Littman: 

Q.  You  show  $1,(X)3,510  “Return  or  Interest  at  6  Per¬ 
cent  Per  Annum”  in  column  8.  Now,  this  tabulation  as- 
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sumes  that  that  interest  earning  would  be  retained  in  the 
'  fund  and  further  interest  earned  on  it,  isn’t  that  true?  A. 
That  is  right — ^it’s  compounded. 

Q.  Now,  if  we  had  to  pay  half  of  that  out  in  taxes, 
how  could  we  earn  interest  on  it  and  pay  it  out  in  taxes 
at  the  same  time? 

(5873) 

A.  Whatever  the  Federal  income  taxes  in  the  year  which 
they  apply — whatever  effect  it  would  have  would  reduce 
those  amounts. 

Q.  Well,  now,  in  order  for  us  to  retain  that  money,  then, 
and  earn  these  interest  amounts  which  you  show  in  Column 
8,  we  have  to  increase  our  cost  of  service  so  as  to  assess 
taxes  against  the  consumer,  isn’t  that  true?  A.  In  the 
company’s  calculation  of  Federal  income  taxes. 

Q.  You  have  not  shown  the  effect  of  that,  have  you?  A. 
No,  I  have  not. 

Q.  And  if  that  adjustment  were  not  made  in  the  operating 
revenue  or  in  our  rates  so  as  to  permit  us  to  receive  those 
taxes,  then  you  would  agree,  wouldn’t  you,  that  the  $28 
million  shown  at  the  foot  of  Column  8  on  page  3  of  Exhibit 
589  would  have  to  be  cut  in  half,  wouldn’t  it?  Or  much 
more  than  one-half,  I-  should  say.  A.  What  would  happen 
is  that  you  would  have  to  apply  that  in  each  year,  whatever 
your  taxes  were.  Now,  I  don’t  know  that  they  would  be — 
whether  they  would  be  half,  more  than  half  or  less  than  half. 

Q.  You  have  not  made  that  calculation.  A.  Oh,  no,  I 
don’t  know  what  the  tax  rates  will  be  down  in  those  years. 

Q.  Well,  at  the  same  tax  rate  of  52  percent,  you  would 
have  to  cut  the  $28  million  more  than  in  half,  wouldn’t  you? 

(5874) 

A.  At  52  percent  in  there  I  would  have  to  make  the  tax 
calculation  of  the  company.  I  have  tried  to  figure  out  what 
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the  Federal  income  taxes  would  be.  And  there  might  be 
some  other  deductions. 

Q.  Other  deductions  for  w’hat?  A.  Well,  in  your  tax 
calculation  you  have  other  deducations  in  determining  your 
tax  liability.  Now,  I  don’t  know  what  those  are.  Maybe 
this  will  help  out.  If  you  had  determined  your  Federal 
income  tax  liability  and  it  was  52  percent  of  a  figure  and 
then  you  added  pure  and  simple  this  $1,103,510  additional 
revenue. 

Presiding  Examiner :  That  would  be  net,  then,  you  mean. 

The  Witness:  No,  that  would  be  gross,  and  they  would 
have  to  pay  a  Federal  income  tax  of  52  percent  on  that 
figure.  But  I  cannot  tell  you  what  the  effect  of  Federal 
income  tax  is  going  to  be  on  the  $28  million  or  the  $9 
million. 

By  Mr.  Littman : 

Q.  Well,  it  is  likely  it  will  reduce.  A.  It  will  reduce  it, 
and  I  would  say  it  would  reduce  it  substantially. 

Q.  Well,  you  introduced  these  two  pages,  these  last  two 
pages  of  Exhibit  589  with  a  comment  that  you  wanted  to 
see  what  effect  this  would  have  on  the  capital  of  the  com¬ 
pany.  And  by  “this”  you  were  referring  to  the  third 
column.  My  quotation  from  your  testimony  is  taken  from 
page  14877  of  the  transcript. 

(587S) 

Do  you  remember  that?  A.  That  is  right. 

Q.  And  you  also  suggested  at  page  14879  of  the  tran¬ 
script  that  Panhandle  could  earn  6  percent  on  the  money 
retained  in  the  reserve  showm  in  Column  9  by  investing  it 
in  plant,  is  that  right?  A.  Well,  I  believe  I  did  say  that. 

Q.  Do  you  want  me  to  read  that?  A.  No,  I’ll  say  that 
they  could  invest  that  in  plant. 

Q.  Your  exhibit  presupposes  that  situation,  doesn’t  it? 
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Is  is  based  on  that  premise.  A.  That  is  right — a  return 
or  interest  at  6  percent. 

Q.  And  that  return  would  come  from  investment  in 
the  property  in  rate  base  property,  is  that  your  theory? 
A.  That  is  right — it  would  be  invested  in  operating 
property. 

Q.  I  need  not  read  your  testimony.  I  think  that  is 
exactly  what  you  said  before.  Now,  in  order  to  earn  a 
return  on  such  investment  in  plant  equivalent  to  the  inter¬ 
est  shown  in  Column  8  on  page  3  of  the  exhibit.  Panhandle 
would  have  to  be  able  to  make  such  investments  in  plant 
immediately  as  it  receives  the  money  and  precisely  at  the 
time  and  in  the  amounts  as  indicated  in  Columns  8  and  9 
on  page  3,  isn’t  that  true?  A.  Well,  I  suppose  you  would 
say  that  if  you  are  going  to  take  6  percent  on  it  for  the 
full  year  that  it  would  have  to 

(5876) 

be  invested  either  in  working  capital  or  in  revenue-produc¬ 
ing  plant  almost  immediately  or  the  company  would  have 
to  project  its  additions  to  plants  whereby  they  knew  they 
were  going  to  have  these  funds  coming. 

Q.  Or  you  wouldn’t  get  $28,095,000  if  you  didn’t  invest 
it  right  on  time.  A.  That  is  right.  That  is  the  same  as 
if  a  company  borrowed  $10  million  and  they  didn’t  invest 
'  it  right  away,  there  w^ould  be  a  period  in  which  it  wasn’t 
invested  in  revenue-producing  plant. 

Q.  And  if  it  w^ere  not  so  fortunate  as  to  be  able  to 
invest  the  money  just  exactly  at  the  time  when  it  got  it, 
then  the  interest  accumulation  would  be  something  less 
than  the  $28  million.  A.  Assuming  that  they  just  earned 
6  percent.  They  might  have  invested  it  60  days  late,  but 
they  might  have  earned  an  8  percent  return  or  something 
like  that. 

Q.  But  your  column  assumes  6  percent.  A.  Six  percent 
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of  this.  And  you  say  that  these  are  the  amounts  that  are 
going  to  be  invested.  Then  it  would  be  a  little  lag. 

Q.  Are  you  familiar  with  how  long  it  takes  to  get  a 
certificate  of  public  convenience  and  necessity  before  the 
Federal  Power  Commission  as  a  routine  matter?  A.  Oh, 
yes,  I  realize  it  takes  a  little  time. 

(5877) 

Q.  Did  you  say  a  little  time?  Did  you  take  that  into 
account  at  all?  Did  that  enter  into  your  reasoning  in 
preparing  this  exhibit?  A.  Well,  I  don’t  know.  It  is 
probably  a  legal  matter  as  to  what  additions  to  plant 
Panhandle  would  have  to  have  certificates  for.  I  imagine 
there  is  a  large  amount  of  additions  to  plant  that  could  be 
made  without  the  certificate  in  there.  But  I  didn’t  take 
it  into  consideration  that  every  dollar  that  was  going  to  be 
spent  by  the  company  as  a  result  of  this  tax  benefit  in  here 
required  a  certificate.  I  didn’t  do  that. 

Q.  Well,  of  course  you  have  not  only  the  matter  of 
certificates  where  required — of  course  where  you  don’t 
require  them  you  don’t  have  to  get  them — but  you  also 
have  the  situation  of  being  able  to  invest  precisely  these 
amounts  at  these  particular  times  from  a  purely  operational 
standpoint,  don’t  you,  if  you  want  to  follow  this  schedule 
of  investments  envisaged  by  your  exhibit — isn’t  that  true? 
A.  That  is  right.  I’ll  tell  you,  Mr.  Littman.  As  I  said 
on  direct,  the  total  amount  of  the  $2,080,000  in  1953  was 
not  actually  or  wouldn’t  be  actually  collected  in  1953, 
because  of  this  lag.  Now,  I  pointed  out  there  that  we 
could  make  some  corrections  and  refine  this  to  certain 
degrees  and  then  end  up  with  a  tax  situation  with  respect 
to  the  $9  million  and  the  $28  million  that  we  couldn’t  re¬ 
solve.  So  while  it  would  appear  that  this  would  have  to 
be  invested  immediately. 
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(5878) 

from  a  practical  standpoint  it  wouldn’t  be  invested  immedi¬ 
ately.  There  would  be  some  time  lag. 

Q.  You  don’t  earn  interest  on  it  until  you  invest  it, 
do  you?  A.  Well,  the  company  has  got  quite  a  little  work¬ 
ing  capital  in  there  and  they  think  it  should  be  more  than 
that,  so  I  would  say  as  a  general  proposition  the  Commis¬ 
sion  w’ould  not  allovr  it  if  it  was  not  invested. 

Q.  Nor  would  you  allow’  it  in  w’orking  capital  either, 
w’ould  you,  because  of  your  philosophy  that  there  must  be 
deductions  made  from  working  capital  for  money  which 
you  say  is  obtained  from  the  rate  payer  by  way  of  unused 
accelerated  amortization.  A.  There  would  be  a  time  lag 
before  it  w’ould  be  invested  in  revenue-producing  property. 

Q.  Now,  as  to  these  investments  in  plant,  isn’t  it  true 
that  Panhandle  would  have  to  be  given  a  depreciation 
thereon  adequate  to  return  the  investment  precisely  in 
point  of  time  to  correspond  wdth  the  schedule  of  repay¬ 
ment  shown  and  set  up  in  this  exhibit?  A.  Yes.  Well, 
I’ll  tell  you,  Mr.  Littman.  I  didn’t  carry  these  through 
the  investment,  the  return,  the  taxes,  depreciation  and 
everjdhing  in  each  individual  year.  That  would  be  a  hope¬ 
less  task.  All  we  tried  to  show  was  that  the  use  of  this 
money  w’as  a  substantial  amount.  Now — 

(5879) 

Q.  You  couldn’t  have  made  it  any  more  substantial  than 
the  $28  million  if  you  had  tried.  A.  Oh,  I  might  compound 
it  semi-annually.  That  would  help  a  lot. 

Q.  Can  you  think  of  any  other  way  you  might  have  made 
it  higher?  A.  No.  I’ll  tell  you.  It  would  have  been  a 
little  bit  lower  if  we  had  figured  this  way — ^but  it  was  a 
hypothetical  case.  And  that  is  the  reserves  in  the  Pan¬ 
handle  Field,  I  believe,  are  estimated  until  1976.  This 
might  have  been  put  on  the  basis  for  Panhandle,  on  a 
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25-year  basis  which  would  have  resulted  in  a  smaller 
amount  of  the  $9  million  and  the  $28  million.  This  was 
put  on  a  thirty-year  basis. 

Q.  And  it  shows  more  interest  on  a  30-year  basis.  A. 
It  was  put  as  a  hypothetical  case — 

Q.  Well,  you  have  agreed — I  think  I  caught  your  yes 
answer  to  the  question,  but  just  to  make  sure  it  is  in  the 
record,  you  agree  that  Panhandle  would  have  to  be  given  a 
depreciation  rate  on  its  investment  adequate  to  return  to 
its  investment  in  the  property  as  of  the  time  when  the 
money  must  be  returned  in  payment  of  the  increased  taxes 
after  the  five-year  period.  A.  They  would  have  to  be  given 
depreciation,  they  would  have  to  be  given  operating  ex¬ 
penses,  they  would  have  to  be  given  all  the  factors  that 
enter  into  it. 

(5880) 

Q.  Have  you  taken  that  depreciation  into  account  in  this 
table?  A.  No,  there  are  many  other  things  you  would  have 
to  take. 

Q.  Did  you  ever  hear  of  using  a  depreciated  rate  base 
and  a  sinking  fund  at  the  same  time?  Isn’t  it  true  that 
whenever  a  sinking  fund  is  used  you  never  use  a  depreci¬ 
ated  rate  base?  You  use  a  depreciated  rate  base  for  the 
computation  of  return.  A.  That  is  right. 

Q.  That  is  fundamental  in  rate  making.  A.  But  I  say 
again  there  are  so  many  factors  in  here  that  depreciation 
is  only  one  of  them  in  there.  You  would  have  a  different 
cost  of  service  for  every  year  that  you  took  those. 

Q.  Well,  I  am  just  wondering  what  use  you  would  sug¬ 
gest  the  Commission  might  put — to  which  the  Commission 
might  put  these  figures  if  they  are  subject  to  so  many  im¬ 
perfections  and  imponderables  and  there  is  an  absence  of 
calculations  to  show  where  it  loads  you.  Are  you  suggest¬ 
ing  the  Commission  make  any  use  of  this  $28  million  figure? 
A.  Yes,  sir,  I  am  suggesting  this,  Mr.  littman.  That  the 
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Commission  look  well  at  any  failure  to  deduct  the  reserve 
if  accelerated  amortization  is  taken  by  Panhandle  Eastern. 
That  is  the  purpose  of  this — to  show  that  it  is  a  material 
amount. 

Q.  Now,  in  looking  well —  A.  By  that  I  mean  to  follow 
its  previous  policy  of 

(5881) 

deducting  contributions  in  the  aid  of  construction,  of  Fed¬ 
eral  income  tax  for  working  capital  and  these  other  items. 
That  is  a  sizeable  item, 

Q.  By  the  way,  you  spoke  of  a  policy.  Has  the  Commis¬ 
sion  adopted  any  policy  as  yet  on  the  accelerated  amortiza¬ 
tion?  A.  Well,  to  my  knowledge  they  have  not  adopted  any 
policy. 

Presiding  Examiner:  You  said  the  policy  as  to  contribu¬ 
tions  in  aid  of  construction,  didn’t  you? 

The  Witness:  Yes,  the  contributions  in  aid  of  construc¬ 
tion.  But  I  thought  vou  were  asking  me  whether  or  not 
I  knew  whether  the  Commission  had  acted  on  126  or  what¬ 
ever  that  number  is  with  respect  to  this. 

By  Mr.  Littman; 

Q.  My  question  is,  since  you  used  the  term  that  the  Com¬ 
mission  should  look  well,  are  you  suggesting  that  in  doing 
that  well  looking  the  Commission  should  give  any  weight 
to  this  $28  million  figure  that  is  shown  on  the  foot  of 
column  8  on  the  third  page  of  Exhibit  589?  A.  I  am  sug¬ 
gesting  this — 

Q.  Just  answer  the  question.  A.  That  they  look  at  it 
and  they  say  “Well,  this  is  a  sizeable  item.”  It  is  true 
that  there  are  other  factors  that  enter  as  you  have  pointed 
out — taxes,  depreciation — and  as  a  matter  of  fact  to  the 
length  of  time  that  is  involved  in 
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(5882) 

here,  being  25  years  instead  of  30. 

Q.  Well,  it  is  altogether  possible  that  this  sizeable  item 
of  $28  million  may  be  five  times  the  size  that  it  should  be 
so  far  as  you  know,  since  you  have  not  made  the  calcula¬ 
tions,  isn’t  that  true?  A.  Oh,  no.  I  am  saying  that  the 
accumulative  effect  of  these  funds  that  are  kept  in  the 
company’s  accounts  arc  sizeable  and  that  they  cannot  be 
dismissed  lightly  and  say  “Well,  that  is  a  relatively  in¬ 
significant  amount.”  When  you  take  simple  interest,  it 
would  bring  $9  million. 

Q.  One  thing  for  sure  is  it  cannot  be  any  $28  million. 
You  will  concede  that,  won’t  you?  A.  I  will  concede  that 
if  it  is  limited  to  $28  million  and  the  operating  revenue 
is  $50  million,  then  the  $28  million  will  not  be  the  net  bene¬ 
fit  to  the  company  even  on  a  compound  basis. 

Q.  And  isn’t  that  the  same  $28  million  that  was  given 
to  the  Commission  in  the  argument  made  before  it  in 
Docket  K-126  by  Mr.  Walsh,  counsel  for  the  staff?  A. 
Well,  I  don’t  know.  If  he  used  a  $28  million  figure,  it 
perhaps  was  this  figure.  I  don’t  know  what  Mr.  Walsh 
used.  But  Mr.  Walsh  did  not  prepare  these  schedules. 

Presiding  Examiner:  Well,  then,  there  is  a  danger  of 
the  Commission’s  being  misled  by  the  $28  million,  unless 
they  reduce  it  by  (1)  the  taxes  that  have  to  be  paid  in 
the  event  that 

(5883) 

this  is  taxable  income — in  fact,  it  will  be  taxable  income 
unless  Panhandle  is  running  a  deficit. 

The  Witness:  It  will  find  its  way  into  taxable  income. 
The  only  thing  is  if  the  Commission  would  say  “Well,  we 
have  to  consider  this  reserve  in  determining  our  rate  base” 
then  you  will  say  over  a  period  of  years  they  will  correct 
for  this  possible  return  or  interest  on  the  amount  of  funds. 

Presiding  Examiner:  In  other  words,  the  Commission 
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would  have  to  have  more  accurate  fi^ires  before  it  could 
rely  on  that. 

The  Witness:  Well,  thev  would  have  to  have  more  ac- 
curate  tlsrures  if  somebody  were  to  say  the  full  benefit  of 
this  to  Panhandle  on  simple  interest  is  $9,256,000.  They 
would  have  to  have  more  figures.  But  if  they  looked  at  it 
and  they  said  the  benefit  to  Panhandle  computed  on  a  re¬ 
turn  or  interest  rate  at  6  percent  is  $9,256,000  without  taxes, 
that  is  a  sizeable  amount — ^lePs  look  at  some  other  way 
that  we  can  shortcut  this  and  not  go  all  through  that.  And 

I  sav  look  at  the  amount  that  if  the  Commission  allows 

* 

accelerated  amortization  can  be  claimed  by  the  company 
and  the  savings  not  passed  on  to  the  consumers  and  a  re¬ 
serve  set  up — let’s  look  at  the  reserve  and  maybe  we  can 
correct  any  infirmities  on  this.  And  all  the  purpose  of 
this  is  to  say  it  is  a  problem. 

Q.  It  is  a  problem  to  find  out  how  inaccurate  the  $28 
million  figure  is. 

(5884) 

A.  Mr.  Littman,  we  don’t  have  to  find  out  the  inaccuracy. 

Q.  We  know  it  is.  A.  We  know  it  doesn’t  take  taxes 
and  we  know  this  other.  But  we  know  this.  We  have 
got  a  reserve  you  say  you  are  going  to  accumulate  with 
these  funds  and  I  say  let’s  go  to  the  heart  of  the  situation 
and  deal  with  it  there. 

Q.  Well,  Mr.  Spurrier,  this  tabulation — in  fact  both  of 
them,  pages  2  and  3 — assume  6  percent  interest  in  each  and 
everv  vear.  Do  vou  know  of  anv  case  in  which  the  Com- 
mission  has  guaranteed  a  given  return  over  any  period  of 
time?  A.  No,  Mr.  Littman.  I  have  said  it  is  a  hypothetical 
case. 

Q.  In  other  words,  you  presupposed  a  guaranteed  6  per¬ 
cent  interest.  A.  If  I  had  used  5  for  some  vear  vou  would 

w  •> 

have  been  asking  me  why  I  did  that. 

Q.  I  am  not  talking  about  the  particular  percentage. 
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But  whatever  percentage  is  used,  that  has  to  be  earned  in 
every  year,  doesn’t  it,  in  the  computation?  A.  Well,  Mr. 
Littman,  it  would  have  to  be  earned  every  year  in  which 
the  computation  is  used  or  over-all — if  over  the  period  of 
30  years  the  6  percent  return  was  earned,  then  it  would 
be — 

Q.  Offset.  A.  So  there  is  that  additional  ^‘if.” 

(5885) 

Presiding  Examiner :  Well,  that  is  on  the  simple  interest. 

By  Mr.  Littman: 

Q.  Suppose  a  sudden  depression  comes  along  and  Pan¬ 
handle  Eastern  earns  less  than  6  percent  or  even  loses 
money  in  a  given  year.  How  under  this  plan  would  that 
be  made  up?  A.  I’ll  tell  you,  Mr.  Littman.  The  simplest 
way  would  be  to  say — this  is  so  involved — ^let’s  go  to  Column 
1.  Don’t  take  accelerated  amortization. 

Q.  That  is  really  what  you  are  driving  Panhandle  into, 
isn’t  it?  A.  Well,  that  may  be  the  answer  to  all  the  ques¬ 
tions  you  are  raising  as  to  what  you  do.  But  I  say  that 
if  the  company  takes  accelerated  amortization,  let’s  go 
to  the  reserve  and  look  at  the  reserve  and  work  out  some¬ 
thing,  the  same  as  we  would  on  the  previous  procedures  of 
the  Commission. 

Presiding  Examiner :  Can ’t  we  shorten  this.  T  think  we 
are  going  around  in  circles.  What  the  simple  interest  table 
amounts  to  is  that  you  add  a  certain  amount  of  new  money 
every  year  as  if  it  were  principal. 

The  Witness :  That  is  right. 

Presiding  Examiner :  And  you  take  6  percent  on  it.  And 
so  all  you  have  got  is  an  interest  table — that  is  all  it  is. 

The  Witness :  Right. 

Presiding  Examiner:  Now,  when  it  comes  to  compound¬ 
ing,  you  do  the  same  thing  and  you  compound  on  top  of  it. 
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(5886) 

The  Witness :  That  is  right. 

Presiding  Examiner:  So  that  it  actually  is  the  analogy 
of  these  books  that  are  gotten  up  for  amortizations  of 
mortgages  over  20  or  25  year  periods  where  you  can  just 
turn  right  down  and  get  your  rate  and  look  over  here  to  the 
number  of  years  and  it  wdll  tell  you  how  much. 

The  Witness:  That  is  right.  It  just  says  if  you  take  6 
percent  on  this,  this  is  what  it  will  be. 

Presiding  Examiner:  I  think  if  we  can  summarize  it, 
we  can  get  away  from  it,  because  I  think  you  are  going 
around  in  circles.  Number  1,  the  assumption  that  was 
made  for  the  purpose  of  this  over-all  simplification  was 
that  it  would  be  invested  right  on  the  nose  in  those  exact 
amounts.  That  is  one.  And  you  don’t  profess  that  is  the 
practical  thing. 

The  Witness:  Well,  I  didn’t  intend  to  show  that.  I 
just  had  to  start  someplace  and  I  started — 

Presiding  Examiner:  But  actually  that  is  what  the  as¬ 
sumption  would  compel  in  order  to  get  the  tables  set  up. 

The  Witness:  Yes. 

Presiding  Examiner:  Now,  then,  the  next  thing  is  de¬ 
preciation  would  have  to  be  calculated,  wouldn’t  it,  if  it  is 
invested  back  in  this  capital  property. 

The  Witness:  If  it  is  invested  back  in. 

Presiding  Examiner:  And  in  addition  to  that,  there 
would  have  to  be  taxes  paid  on  the  interest  income  because 
this  is 

(5887) 

on  the  theory  that  they  wouldn’t  be  running  a  deficit  else¬ 
where  and  this  would  counteract  this — isn’t  that  right? 

The  Witness:  There  would  be  so  many  other  factors  in 
there  that  I  don’t  want  to  get  involved  with  them. 
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Bv  Mr.  Littman : 

Q.  Well,  I  hope  the  Commission  is  sufficiently  warned  of 
the  tenuous  character  of  this  $28  million  figure  that  has 
been  bandied  around  in  these  hearings,  Mr.  Spurrier. 

Presiding  Examiner :  I  think  the  record  is.  The  Exam¬ 
iner  is.  I  know  the  record  is.  Now,  what  is  done  with  it 
is  another  matter. 


(6319) 

Mr.  Littman:  I  have  a  brief  statement  which  I  would  like 
to  present  at  this  time. 

Mr.  Examiner,  there  is  one  other  matter  which  I  believe 
deserves  consideration  before  the  hearing  is  closed.  It 
has  been  established  on  the  record  that  both  Panhandle 
and  Trunkline  have  constructed  certain  facilities  as  to  which 
they  may  take  accelerated  amortization  for  income  tax 
purposes  under  Section  124(a)  of  the  Internal  Revenue 
Code.  The  Commission’s  Staff  has  stated  its  position  to 
be  that  unless  Panhandle  establishes  on  the  record  in  this 
proceeding  that  both  it  and  Trunkline  will  not  elect  to  take 
such  accelerated  amortization  the  Staff  will  recommend  to 
the  Commission  that  Panhandle’s  cost  of  service  be  com¬ 
puted  on  the  basis  that  both  Panhandle  and  Trunkline  \vill 
elect  to  take  accelerated  amortization  for  income  tax  pur¬ 
poses  and  that  the  allowance  for  Federal  income  taxes 
be  limited  to  those  actually  paid  on  the  basis  of  such  ac¬ 
celerated  amortization,  while  at  the  same  time  recommend¬ 
ing  that  depreciation  as  a  cost  of  service  be  computed  only 
at  the  normal  rate  of  depreciation. 

Panhandle,  on  the  other  hand,  has  taken  the  position  that 
its  cost  of  service  should  be  computed  on  the  basis  of  nor¬ 
mal  depreciation  and  normal  income  taxes  irrespective  of 
the  fact  that  Panhandle  may  take  accelerated  amortiza¬ 
tion  for  income  tax  purposes. 
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Subsequent  to  the  time  the  statement  of  the  Staff  men¬ 
tioned 

(6320) 

above  was  made  on  the  record  in  this  proceeding,  the  Com¬ 
mission  has  conducted  a  hearing  in  a  proceeding  desig¬ 
nated  as  Docket  R-126  for  the  purpose  of  determining  what, 
if  any,  regulations  it  will  promulgate  prescribing  the  treat¬ 
ment  to  be  accorded  accelerated  amortization  for  either 
ratemaking  purposes  or  accounting  purposes  or  both. 

In  a  speech  which  Commissioner  Nelson  Lee  Smith  made 
April  13, 1953  before  the  National  Federation  of  Financial 
Analysts’  Societies,  he  stated  this  matter  was  receiving 
careful  attention  of  the  Commission  and  that  he  hoped  a 
decision  would  be  forthcoming  shortly.  He  recognized  that 
a  natural  gas  company  could  not  make  an  intelligent  de¬ 
cision  as  to  whether  it  would  or  it  would  not  accept  ac¬ 
celerated  amortization  unless  it  knew  what  advantages  or 
disadvantages  would  result  therefrom  by  reason  of  the 
Commission’s  treatment  of  such  accelerated  amortization 
for  ratemaking  purposes. 

We  are  still  without  a  decision  from  the  Commission  in 
its  Docket  No.  R-126,  and  under  the  circumstances  it  seems 
to  us  that  the  only  fair  and  proper  course  to  pursue  is  to 
leave  the  record  in  this  case  open  for  the  sole  purpose  of 
receiving  a  statement  from  Panhandle  in  respect  to  this 
matter  to  be  made  in  writing  and  to  be  filed  with  the  Ex¬ 
aminer  and  served  on  all  the  parties  within  ten  days  after 
the  Commission  has  rendered  its  decision  in  Docket  R-126. 

Accordingly,  I  make  a  motion  to  that  effect. 

(6321) 

I  would  also  like  to  say  that  if  perchance  this  motion 
should  be  denied — if  not  by  the  Examiner,  later  on  by  the 
Commission — I  would  like  the  record  to  show  that  Pan¬ 
handle  will  not  take  accelerated  amortization  unless  the 
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Commission  in  deciding  Docket  It-126  gives  Panhandle — 
not  its  ratepayers — the  benefits  of  accelerated  amortiza¬ 
tion  as  we  believe  Congress  intended  it  should  be  done. 

In  this  regard,  I  further  would  like  to  say  that  Panhandle 
in  making  this  statement  reserves  all  of  its  rights  to  ap¬ 
peal  any  decision  of  the  Commission  in  this  regard  to  the 
courts.  eW  are  not  waiving  any  of  our  legal  rights  in  re¬ 
gard  to  this  matter  by  this  statement. 

I  am  also  authorized  to  say  that  this  same  position  is  | 
applicable  to  Trunkline  Company  as  well  as  Panhandle 
Eastern  Pipe  Line  Company. 

•  ***•*••••! 

(6354)  ^ 

I 

Opening  Argument  by  Mb,  Harry  Littman  on  Behalf  of 

Panhandle  Eastern  Pipe  Line  Company  ■ 

(6357)  i 

And  I  might  say — ^this,  I  think,  is  extremely  important —  ! 
there  has  been  no  question  raised  in  this  proceeding  re¬ 
garding  the  accuracy  of  these  prices.  There  is  no  argu-  I 
ment  but  that  these  are  just  exactly  what  I  have  said  they  ; 
are.  i 

The  Chairman:  As  of  when? 

Mr.  Littman:  As  of  the  date  as  of  which  Mr.  Hinton  j 

I 

testified,  which  represented  the  middle  of  1952,  he  testi-  ; 
fied,  in  the  test  year.  I  might  say,  since  that  time  the  Texas  ! 
price  average  has  gone  up  about  a  half-a-cent.  That  is  ; 
explained  in 

(6358) 

i 

the  footnote  in  the  brief.  But  our  exhibits  in  this  case  i 
reflect  the  latest  price  available  at  the  time  Mr.  Hinton 
testified  for  1952. 

•  ••••••••• 


j 
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STATEMENT  OF  QUESTIONS  PRESENTED 

The  questions  presented  are: 

1.  Whether  the  Federal  Power  Commission,  in  a  proceed¬ 
ing  under  the  Natural  Gas  Act  to  establish  the  “just  and 
reasonable”  rates  for  the  sale  in  interstate  commerce  for 
resale  of  natural  gas  by  an  interstate  pipeline  company, 
may  lawfully  allow’  to  such  pipeline  company  for  its  own 
produced  natural  gas  the  “w’eighted  average”  price  of  such 
gas  contained  in  “arm’s  length”  contracts  covering  sales 
of  gas  in  the  areas  of  the  company’s  production,  or  some 
other  measure  of  the  “commodity  value of  such  gas. 

2.  Whether  the  Federal  Power  Commission’s  allowance, 
in  a  rate  determination  under  the  Natural  Gas  Act,  of  an 
average  field  price  or  commodity  value  of  natural  gas  to 
an  interstate  pipeline  company  for  its  owm  produced  gas 
w’as  based  upon  arbitrary  action  by  the  Commission  or 
produced  arbitrary  results  such  that  the  Commission’s  rate 
determination  is  unlaw-ful. 

3.  Whether,  in  a  proceeding  under  the  Natural  Gas  Act 
to  determine  the  just  and  reasonable  rates  of  an  interstate 
pipeline  company,  the  Federal  Power  Commission’s  delib¬ 
erate  refusal  to  give  any  consideration  to  the  pipeline  com¬ 
pany’s  gasoline  extraction  operations  and  facilities,  even 
though  the  Commission  found  that  such  operations  and 
facilities  vrere  subject  to  its  jurisdiction,  was  arbitrary 
and  unlaw’ful  and,  therefore,  resulted  in  the  allowrance  of 
unlawful  rates. 

4.  Whether,  in  a  proceeding  under  the  Natural  Gas  Act 
to  determine  the  just  and  reasonable  rates  of  an  interstate 
pipeline  company,  the  Federal  Powrer  Commission’s  refusal 
to  reopen  the  hearing  or  to  grant  a  rehearing  on  the  basis 
of  new’ly  discovered  evidence  in  the  form  of  the  pipeline 
company’s  owm  admissions  regarding  its  annual  jurisdic¬ 
tional  sales,  constitutes  reversible  error. 
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I.  The  Commission,  by  abandoning  its  practice  of 
allowing  to  an  interstate  natural  gas  pipeline 
company  for  its  own  produced  gas,  operating 
costs  plus  a  fair  return  on  net  investment  in 
producing  facilities,  and  by  substituting  there¬ 
for,  the  “field  price”  or  “commodity  value”  of 
such  gas,  has  violated  the  mandate  of  Congress 
that  the  Commission  prescribe  “the  lowest 
reasonable  rate.” .  13 

1.  As  a  matter  of  law,  the  Commission,  in 
carrying  out  its  delegated  function  under  the 
Natural  Gas  Act  must  prescribe  “the  lowest 
reasonable  rate”  for  natural  gas  companies 
subject  to  its  jurisdiction,  pursuant  to  Sec¬ 


tion  5(a)  thereof .  13 

2.  Permitting  the  recovery  of  reasonable  cost 
plus  a  fair  return  on  net  investment,  provides 
not  merely  the  lowest  reasonable  rates  but 
the  ONLY  reasonable  rates .  24 


II.  By  expressly  permitting  Panhandle  to  recover 
in  its  rates  for  jurisdictional  sales  of  natural 
gas,  the  so-called  average  field  price  or  com¬ 
modity  value  of  the  natural  gas  produced  by 
Panhandle,  the  Commission  has  exceeded  and 
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acted  in  contravention  of  the  authority  con¬ 
ferred  upon  it  by  Congress  in  Sections  4  and  5 
of  the  Natural  Gas  Act  which  require  the  Com¬ 
mission  to  regulate  rates  of  natural  gas  com¬ 
panies  along  conventional,  recognized  and 
standardized  principles  and  theories .  53 

1.  Conventional  Rate-Making  Principles  .  53 
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own  gas  production  provides  no  objective 
standard  for  reviewing  the  reasonableness  of 
the  Commission’s  action,  discriminates  wholly 
in  favor  of  the  stockholders  and  against  the 
utility’s  bondholders  and  consumers,  and  is 
wholly  inconclusive  and  arbitrary  and  therefore 


unlav^ul  per  se .  80 
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IN  THE 


United  States  Court  of  Appeals 

Fob  the  Disteict  of  Columbia  Cibcuit 


No.  12,359 


County  of  Wayne,  Michigan,  a  Municipal  Corporation 
and  Body  Politic,  Petitioner, 

vs. 

Fedebal  Poweb  Commission,  Respondent, 

and 

Panhandle  Eastebn  Pipe  Line  Co.,  Intervenor. 


Petition  for  Review  of  Order  of  Federal  Power  Commission 


BRIEF  FOR  PETITIONER,  COUNTY  OF  WAYNE 


JURISDICTIONAL  STATEMENT 

Petition  for  review  by  Petitioner,  County  of  Wayne, 
Michigan,  a  Municipal  Corporation  and  Body  Politic,  pur¬ 
suant  to  Sec.  19(b)  of  the  Natural  Gas  Act  (Act  of  June 
21, 1938,  ch.  556,  Sec.  19(b) ;  52  Stat.  831,  15  U.  S.  C.  Sec. 
717r(b))  to  review  an  Order  of  the  Federal  Power  Com¬ 
mission  issued  April  15, 1954,  in  a  proceeding  before  it  en¬ 
titled,  ‘‘In  the  Matter  of  Panhandle  Eastern  Pipe  Line 
Company^’  Docket  No.  G-1116,  Commissioner  Doty  dissent¬ 
ing  in  part,  and  Commissioner  Draper,  dissenting.  The 
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Commission’s  Order  is  contained  in  full  at  Record,  Page 
9725. 

The  effect  of  this  Order  is  to  grant  Panhandle  Eastern 
Pipe  Line  Company  an  unfair,  unjust  and  unduly  discrim¬ 
inatory  increase  in  rates  that  is  both  unlawful  and  in  con¬ 
travention  of  Sections  4(a)  and  5(a)  of  the  Natural  Gas 
Act,  (Act  of  June  21,  1938,  ch.  556,  52  Stat.  822,  823,  15 
U.  S.  C.,  Title  15,  Sections  717c,  717d). 

Application  for  rehearing  was  filed  by  the  County  of 
Wayne,  an  intervenor  in  these  proceedings,  on  May  14, 
1954.  On  June  7,  1954,  the  Federal  Power  Commission 
issued  an  order.  Commissioner  Draper  dissenting,  denying 
same.  On  August  3,  1954,  the  present  Petition  for  Review 
was  filed.  Joint  appendix,  page _ 

Petitioner’s  status  as  an  aggrieved  party  is  established 
beyond  controversy  by  Georgia  v.  Pennsylvania  Railroad 
Co.  (1945),  324  U.  S.  439,  in  its  sovereign  capacity  as  a 
Municipal  Corporation  and  Body  Politic. 

STATEMENT  OF  CASE 

Panhandle  Eastern  Pipe  Line  Company  (hereinafter 
called  “Panhandle”)  produces  and  purchases  natural  gas 
in  the  Panhandle  Hugoton  Fields  in  Texas,  Oklahoma  and 
Kansas.  It  also  owns  and  operates  a  transmission  pipe 
line  system  extending  from  Texas  through  portions  of 
Oklahoma,  Kansas,  Missouri,  Dlinois,  Indiana  and  Ohio  to 
northern  termini  in  Michigan,  and  is  engaged  in  the  trans¬ 
portation  and  sale  of  natural  gas  in  interstate  commerce 
to  some  49  distributing  utilities  located  along  its  pipe  line 
system  for  resale  for  ultimate  public  consumption,  and  also 
to  industries  and  to  others  for  their  own  use. 

A  substantial  part  of  Panhandle’s  natural  gas  trans¬ 
ported  in  interstate  commerce  is  sold  to  Michigan  Con¬ 
solidated  Gas  Company,  located  in  Detroit,  Wayne  County, 
Michigan,  and  is  resold  by  the  latter  to  ultimate  consumers, 
including  residents  of  Wayne  County. 

It  has  been  conceded  by  all  parties  that  Panhandle  is  a 
“natural  gas  company”  within  the  meaning  of  the  Natural 
Gas  Act. 
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Pursuant  to  prior  opinion  and  order  of  the  Commission, 
Panhandle,  on  August  17,  1951  filed  with  the  Commission 
its  Gas  Tariff,  Original  Volume  No.  1.  Pursuant  to  the 
Commission's  Opinion  No.  214- A,  10  F.  P.  C.  322,  Pan¬ 
handle,  on  August  30,  1951,  filed  with  the  Commission  sub¬ 
stitute  original  sheets  to  this  Tariff  and  requested  that  the 
Tariff  as  submitted  on  August  17, 1951  and  as  modified  by 
the  substitute  sheets  filed  on  August  30,  1951,  be  permitted 
to  become  effective  on  September  20, 1951.  The  Tariff  filed 
by  Panhandle  proposed  an  annual  increase  in  rates  of 
approximately  $21,400,000. 

By  Order  issued  September  5, 1951,  the  Commission  sus¬ 
pended  the  Tariff  until  February  20,  1952.  Upon  motion 
of  Panhandle,  the  Tariff  was  allowed,  by  the  Commission’s 
Order  issued  March  5,  1952,  to  become  effective,  under 
bond,  on  February  20,  1952.  Hearings  with  respect  to  the 
suspended  Tariff  and  other  related  matters  were  concluded 
on  May  15, 1953.  Briefs  were  filed  with  the  Commission  by 
Panhandle,  the  Commission’s  Staff  and  intervenors  and 
oral  argument  was  held  on  November  19  and  20,  1953.  By 
Order  issued  June  9,  1953,  the  intermediate  procedure  was 
omitted. 

On  March  15, 1954,  Michigan  Consolidated  Gas  Company, 
intervenor,  filed  the  petition  to  reopen  these  proceedings 
to  take  further  newly  discovered  evidence  in  the  form  of 
admissions  by  Panhandle  which  indicated  that  its  annual 
sales  would  be  at  least  336,620,000  Mcf,  or  25,520,000  Mcf 
in  excess  of  the  annual  delivery  of  311,100,000  Mcf  found 
by  the  Commission  and  40,069,000  Mcf  in  excess  of  the  an¬ 
nual  main  line  sales  of  292,551,000  Mcf  claimed  by  Pan¬ 
handle  in  these  proceedings  (R.  9631-44).  On  March  22, 
1954,  your  Petitioner  filed  a  petition  in  support  of  this 
petition  filed  by  Michigan  Consolidated  (R.  9663).  Other 
intervenors  also  requested  that  the  proceedings  be  re¬ 
opened. 

On  April  15, 1954,  the  Conunission  issued  its  Opinion  No. 
269  and  accompanying  Order,  allowing  to  Panhandle  an 
annual  increase  in  its  rates  in  the  amount  of  $12,778,864. 
On  June  7,  1954,  the  Commission  denied  Petitioner’s  ap¬ 
plication  for  rehearing.  Opinion  No.  269  and  the  Commis- 
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sion’s  Orders  of  April  15,  1954  and  June  7,  1954  are  the 
matters  here  being  reviewed. 

The  motions  to  reopen  the  proceedings  were  denied  (R. 
9740),  the  Commission  saying  that  the  data  npon  which 
the  motions  were  based  had  been  given  consideration  and 
had  been  rejected  by  the  Presiding  Examiner  as  falling 
outside  the  test  year  (R.  9739). 

Panhandle  and  the  Staff  based  their  presentations,  and 
the  Commission  based  its  decisions,  npon  a  test  year  con¬ 
sisting  of  the  calendar  year  of  1952.  Virtually  all  plant 
account  and  operating  expense  items  were  stipulated  and 
agreed  upon  for  this  period  on  the  basis  of  9  months’ 
actual  experience  and  3  months’  estimated  and  “normal¬ 
ized”  projections  (R.  9741). 

Treatment  of  Panhandle's  Own  Gas  Production 

Of  the  total  supply  of  natural  gas  available  to  Pan¬ 
handle  for  interstate  transmission  and  sale  during  the  test 
year  (during  1952),  73,204,677  Mcf  or  22.6%  of  its  total 
supply,  came  from  its  own  production  (R.  9742). 

In  determining  the  amount  which  Panhandle  would  be 
allowed  to  include  in  its  rates  for  its  own  produced  gas, 
the  Commission  rejected  the  “rate  base”  approach  which 
it  had  followed  without  exception  since  the  passage  of  the 
Natural  Gas  Act  of  1938  (R.  9743,  9749;  9859). 

Under  the  rate  base  method  heretofore  traditionally  fol¬ 
lowed  by  the  Commission,  natural  gas  in  place  and  produc¬ 
ing  facilities  are  included  in  the  pipe  line  company’s  rate 
base  at  their  net  investment  (original  cost  less  accrued  re¬ 
serves  for  depletion  and  depreciation)^  and  a  reasonable 
return  thereon  is  included  in  the  company’s  cost  of  service. 
Under  this  method,  the  pipe  line  company  is  also  permit¬ 
ted  to  recover  in  its  cost  of  service  all  operating  expenses 
chargeable  to  production,  including  exploratory  and  de¬ 
velopmental  expenditures  such  as  delay  rentals,  geological 
surveys  and  expense  of  drilling  dry  holes.  In  addition,  all 
expenses  associated  with  the  extraction  of  liquid  hydro¬ 
carbons,  such  as  gasoline,  are  included  in  the  recoverable 
cost  of  service  and  credits  are  made  against  the  cost  of 
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service  of  the  revenues  obtained  by  the  Company  from  the 
sale  of  liquid  hydrocarbons  (R.  9743,  9744). 

The  conventional  original  cost  rate  base  approach  was 
applied  to  the  remainder  of  Panhandle’s  operations  and 
facilities  subject  to  the  Commission’s  rate-making  juris¬ 
diction. 

In  lieu  of  applying  the  original  cost  rate  base  approach 
to  Panhandle’s  own  produced  gas,  the  Commission  allowed 
to  Panhandle  in  its  recoverable  cost  of  service  an  amount 
which  the  Commission  determined  to  be  the  “commodity 
value”  of  such  gas  (R.  9745,  9748). 

The  Commission  purported  to  find  the  commodity  value 
of  Panhandle’s  own  gas  production  by  computing  the 
“weighted  average  arm’s  length  prices  of  gas  at  the  well¬ 
head  in  the  fields  where  this  gas  is  produced”  (R.  9746). 

The  Commission  found  that  these  prices,  at  a  pressure 
base  of  16.4  pounds,  were  7^  in  Texas,  8.4848^  in  Kansas 
and  in  OMahoma  (R.  9746).  The  Commission  then  in¬ 
creased  the  Kansas  price  to  9.4978d  to  give  effect  to  well¬ 
head  price  orders  of  the  Kansas  Corporation  Commission 
(R.  9747). 

The  Commission  thus  arrived  at  a  “weighted  average 
arm’s  length”  price  of  8.4398^  per  Mcf  for  Panhandle’s 
own  produced  gas.  This  resulted  in  an  allowance  of 
$5,977,712  for  the  natural  gas  produced  by  Panhandle 
(R.  9747). 

As  a  consequence  of  the  Commission’s  substituting  the 
commodity  value  method  for  the  rate  base  approach,  the 
rate  payers  were  required  to  pay  after  adjustments  an  ad¬ 
ditional  annual  allowance  of  $3,571,488  to  Panhandle  for 
its  own  gas  production  (R.  9748). 

The  weighted  average  field  price  used  by  the  Commission 
for  Panhandle’s  production  in  Kansas  was  based  solely 
upon  the  application  of  purported  contract  prices  of  5  pipe 
line  companies,  including  Panhandle,  to  the  allowable  pro¬ 
duction  quotas  assigned  to  wells  by  the  Kansas  Corporation 
Commission  for  the  single  month  of  August,  1952.  The 
Oklahoma  weighted  field  price  was  computed  from  unit 
prices  ascribed  to  3  pipe  line  companies,  including  Pan¬ 
handle,  as  applied  to  the  allowable  production  quotas  as- 
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signed  by  the  Oklahoma  Commission  for  the  same  month 
(E.  8758, 9871).  Also  the  Kansas  and  Oklahoma  purported 
contract  prices  appear  in  most  instances  to  represent  mini¬ 
mum  wellhead  prices  prescribed  by  the  Kansas  and  Okla¬ 
homa  Commissions  rather  than  arm’s  length  bargained-for 
prices  (R.  9871,  9872;  4709,  4710).  There  was  no  demon¬ 
stration  on  the  record  that  the  prices  contained  in  these 
contracts  covered  sales  of  gas  of  comparable  volumes  and 
quality  under  similar  terms  and  conditions  (R.  9872).  • 

The  arm’s  length  prices  found  by  the  Commission  for 
Texas  were  predicated  upon  a  finding  by  the  Railroad  Com¬ 
mission  of  Texas,  dated  December  8,  1952  that  the  current 
market  price  paid  at  the  wellhead  in  the  Panhandle  Field 
for  the  first  6  months  of  1952  was  6.9377^f.  On  the  basis 
of  similar  data,  the  Texas  Railroad  Commission  determined 
the  price  to  have  been  7.49^  for  the  last  6  months  of  1952. 
The  Texas  Commission’s  computations  appear  to  be  based 
upon  an  exhibit  prepared  by  an  employee  of  Natural  Gas 
Pipe  Line  Company  of  America  in  which  only  11%%  of 
the  volumes  of  gas  considered  were  valued  at  prices  paid 
pursuant  to  gas  purchase  contracts,  with  the  balance  having 
been  valued  on  the  basis  of  royal  payments  (R.  9872,  9873; 
8777,  8780,  8928,  8929;  5813,  5816).  The  Commission 
valued  Panhandle’s  gas  produced  in  Texas  at  7^^  per  Mcf 
even  though  Panhandle  paid  only  an  averageof  4.3528^  for 
gas  which  it  purchased  from  others  in  the  same  field  (R. 
8780;  9863). 

The  Commission  found  that  the  commodity  value  of  Pan¬ 
handle’s  own  produced  gas  is  8.4398^  per  Mcf  although 
Panhandle  paid  only  an  average  of  7.745^  in  the  field  for 
gas  which  it  purchased  from  other  producers  during  the 
test  year  1952  under  its  own  contracts  (R.  9747). 

The  Commission  found  that  the  royalty  rates  paid  by 
Panhandle  to  its  lessors  were  8^^  in  Texas,  9^J  in  Kansas  and 
11^  in  Oklahoma.  The  Commission  also  found  that  recent 
gas  purchase  contracts  contained  prices  of  from  9.4  to  15<^ 
in  Texas,  12  to  13^  in  Kansas  and  20^  per  Mcf  in  the  Gulf 
Coast  area  at  a  pressure  base  of  14.65  pounds  (R.  9747). 
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Treatment  of  Gasoline  Extraction  Operations 

The  Commission  treated  Panhandle’s  gasoline  extraction 
operations  as  non- jurisdictional,  even  though  it  stated  that 
it  had  ‘‘unquestioned  jurisdiction”  over  Panhandle’s  gaso¬ 
line  extraction  facilities  (R.  9774,  9775). 

Treating  Panhandle’s  gasoline  extraction  facilities  and 
operations  as  non- jurisdictional  constituted  another  rever¬ 
sal  by  the  Commission  of  long  established  policy  (R.  9880). 

The  effect  of  the  Commission’s  action  in  this  regard  was 
to  remove  $679,876  from  Panhandle’s  rate  base  upon  which 
Panhandle  would  have  been  allowed  a  fair  return  in  addi¬ 
tion  to  recovery  of  its  gasoline  extraction  expenses,  and 
thereby  to  allow  to  Panhandle  additional  profits  of  $1,082,- 
570  at  the  expense  of  the  consumers  (R.  9880). 

The  method  adopted  by  the  Commission  provides  to  Pan¬ 
handle  a  rate  of  return  of  56.71%  on  its  gasoline  extrac¬ 
tion  operations  (R.  9881). 

STATUTE  INVOLVED 

The  statute  involved  is  the  Natural  Gas  Act  (Act  of  June 
21, 1938,  ch.  556,  52  Stat.  821,  as  amended  by  Act  of  Febru¬ 
ary  7, 1942,  ch.  49,  56  Stat.  83,  and  Act  of  July  25, 1947,  ch. 
333,  61  Stat.  459,  15  IT.  S.  C.  sec.  717-717w),  the  material 
portions  of  which  are  printed  in  an  appendix  to  this  brief. 

STATEMENT  OF  POINTS 

1.  The  Federal  Power  Commission  erred  in  a  proceed¬ 
ing  under  the  Natural  Gas  Act  to  establish  the  “just  and 
reasonable”  rates  within  the  meaning  of  Sections  4(a)  and 
5(a)  of  the  Act  (Act  of  June  21, 1938,  ch.  556,  52  Stat.  822, 
823;  Title  15  U.  S.  C.  Sections  717c,  717d)  for  the  sale  in 
interstate  commerce  for  resale  of  natural  gas  by  Panhandle 
Eastern  Pipe  line  Company  in  allowing  to  Panhandle  for 
its  own  produced  natural  gas  the  “weighted  average”  price 
of  such  gas  contained  in  “arm’s  length”  contracts  cover¬ 
ing  sales  of  gas  in  the  areas  of  the  company’s  production 
or  some  other  measure  of  the  “commodity  value”  for  such 
gas. 


2.  Said  Commission  erred  in  determining  Panhandle’s 
rates  under  the  Natural  Gas  Act  by  allowing  to  Panhandle 
an  average  “field  price”  or  “commodity  value”  for  its  own 
produced  gas,  inasmuch  as  said  allovrance  was  based  upon 
arbitrary  action  by  the  Commission  or  produced  arbitrary 
results,  thereby  rendering  said  Commission’s  rate  deter¬ 
mination  unlawful  under  the  Act. 

3.  Said  Commission  erred  by  deliberately  refusing  to 
give  any  consideration  to  Panhandle’s  gasoline  extraction 
operations  and  facilities  in  determining  Panhandle’s  rates 
under  the  Natural  Gas  Act,  even  though  the  Commission 
found  that  such  operations  and  facilities  were  subject  to 
its  jurisdiction,  thereby  rendering  the  rate  determination 
arbitrary  and  unlawful  under  the  Act. 

4.  Said  Commission  erred  in  determining  Panhandle’s 
rates  under  the  Natural  Gas  Act  by  deliberately  refusing  to 
reopen  the  hearing  or  to  grant  a  rehearing  on  the  basis  of 
newly  discovered  evidence  in  the  form  of  Panhandle’s  ad¬ 
missions  regarding  its  annual  jurisdictional  sales,  thereby 
rendering  its  rate  determination  arbitrary  and  unlawful 
under  the  Act. 

SUMMARY  OF  ARGUMENT 

I.  The  Natural  Gas  Act  requires  the  Commission  to  pre¬ 
scribe  the  lowest  reasonable  rates”  for  sales  of  natural 
gas  in  interstate  commerce  for  resale. 

By  abandoning  the  “costs  plus  a  fair  return  on  net  orig¬ 
inal  investment”  doctrine  for  the  “field  price”  or  “com¬ 
modity  value”  method  of  determining  the  rate  allowance 
to  an  interstate  pipeline  company  for  its  own  natural  gas 
production,  the  Commission  has  violated  the  basic  intent 
of  Congress  to  protect  ultimate  consumers  against  ex¬ 
orbitant  charges  by  pipeline  companies. 

As  demonstrated  by  the  past  practice  of  this  Commis¬ 
sion  and  by  numerous  court  decisions,  the  Connnission  must 
carry  out  the  function  delegated  to  it  under  the  Act  by 
prescribing  the  “lowest  reasonable  rate”  for  a  natural  gas 
company  subject  to  its  jurisdiction.  Any  other  rate  set  by 
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the  Commission  is  'per  se  luijust,  unreasonable  and  unlaw¬ 
ful  within  the  meaning  of  the  Act. 

Bates  based  upon  costs  plus  a  fair  return  on  actual  in¬ 
vestment  are  not  only  the  lowest  reasonable  rate,  but  ac¬ 
tually  are  the  only  reasonable  rate.  Panhandle’s  conten¬ 
tions  that  the  cost  method  is  flagrantly  discriminatory  and 
inimical  to  the  best  interests  of  ultimate  consumers  are  at 
best  specious  and  not  supported  by  any  evidence  adduced 
by  it  during  the  proceedings.  Courts  and  other  authorities 
in  the  field  of  utility  regulation  are  in  universal  agree¬ 
ment  that  the  cost  method  is  the  only  equitable  basis  for 
both  investors  and  rate  payers.  They  recognize  that  the 
cost  method  results  in  a  return  which  is  neither  confis¬ 
catory  of  the  investors’  property  nor  exorbitant  in  charge 
to  the  consumers. 

The  acceptance  of  the  cost  method  for  nearly  a  quarter 
of  a  (^^ury  by  practically  every  regulatory  agency  in  the 
United  States,  including  the  Commission  itself  until  the 
instant  case,  should  be  proof  positive  of  its  ultimate  reason¬ 
ableness.  The  present  attempt  by  Panhandle  to  upset  the 
cost  method  in  favor  of  the  ‘‘field  price”  is  the  cumulative 
outgrowth  of  all  its  prior  aborted  efforts  to  exploit  rate 
payers  for  the  sole  benefit  of  its  principle  stockholders. 

n.  By  expressly  permitting  Panhandle  to  recover  in  its 
rates  for  sales  in  interstate  commerce  of  natural  gas  for 
resale,  the  so  call^^verage  field  price  or  commodity  value 
of  the  natural  gas  produced  by  Panhandle,  the  Commission 
has  exceeded  and  acted  in  contravention  of  the  authority 
conferred  upon  it  by  Congress  in  Sections  4  and  5  of  the 
Natural  Gas  Act.  As  demonstrated  by  Congressional  Com¬ 
mittee  reports,  proposed  amendments  to  the  Act  rejected 
by  Congress,  amendments  approved  by  Congress,  the  prior 
consistent  application  of  the  Act  by  the  Commission  and 
the  interpretations  of  the  Act  by  the  Supreme  Court  of 
the  United  States,  Congress  empowered  the  Commission  to 
regulate  the  rates  of  natural  gas  companies  only  in  accord¬ 
ance  with  the  conventional  principles  and  doctrines  of 
utility  rate  regulation. 

Conventional  rate  making  principles  require  the  Com- 
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mission  to  establish  rates  which  will  exact  from  the  con¬ 
sumers  no  more  than  the  reasonable  cost  to  the  regulated 
company  of  providing  such  service,  including  a  fair  return 
to  the  investors  based  upon  their  investment. 

The  primary  purpose  of  the  Natural  Gas  Act  is  to  pro¬ 
tect  consumers  fr(^  exploitation  at  the  hands  of  interstate 
pipeline  companies — particularly  those  pipeline  companies 
which  own  gas  supplies. 

An  allowance  to  such  a  pipeline  company  of  the  open 
market  price  or  commodity  value  of  its  own  produced  gas 
is  in  direct  contravention  of  the  Congressional  intent  un¬ 
derlying  the  Act 

Rate  regulation  under  the  conventional  rate  base  doc¬ 
trine  is  sufficiently  flexible  to  protect  the  investors’  prop¬ 
erty  and  to  attract  additional  capital.  The  Commission 
may  make  such  adjustments  in  rate  of  return  and  allow¬ 
ances  for  exploration  and  development  costs  as  are  neces¬ 
sary  for  this  purpose. 

The  recent  decision  of  the  United  States  Supreme  Court 
in  ]^hillipsJB.e.tr oleum  Co.  v.  Wisconsin,  et  al.,  347  U.  S. 
672,  held  that  Congress,  in  the  Natural  Gas  Act,  has  di¬ 
rected  the  Commission  to  regulate  the  charges  of  inde¬ 
pendent  producers  of  natural  gas,  notwithstanding  the  fact 
that  the  prices  contained  in  their  contracts  are  necessarily 
arm^s  length.  This  renders  the  Commission’s  use  of  pro¬ 
ducers’  arm’s  length  prices  to  establish  Panhandle’s  allow¬ 
ance  for  its  own  gas  supply  wholly  untenable  and  clearly 
in  violation  of  the  authority  conferred  upon  the  Commis¬ 
sion  by  Congress. 

The  Commission’s  purported  demonstration  of  legal  au¬ 
thority  for  its  action  in  granting  a  commodity  value  allow¬ 
ance  to  Panhandle  is  shown,  by  an  analysis  thereof,  to  be 
entirely  without  merit. 

in.  Both  the  method  employed  by  the  Commission  in 
determining  Panhandle’s  allowance  for  its  own  produced 
gas  and  the  results  obtained  thereunder  are  arbitrary  and 
consequently  render  the  rates  approved  by  the  Commission 
unlawful  per  se. 

Although  the  Commission  purported  to  use  a  weighted 


average  of  arm’s  length  prices  contained  in  contracts  of  in¬ 
dependent  producers,  it  actually  considered  other  factors, 
such  as  minimum  well-head  price  orders  of  producing 
states,  w’hich  increased  the  commodity  value  of  Pan¬ 
handle’s  own  produced  gas. 

The  Commission  also  pointed  to  other  factors,  such  as 
royalty  payments  and  prices  contained  in  more  recent  con¬ 
tracts,  which  it  could  have  considered  in  ascertaining  an 
even  higher  commodity  value. 

The  Commission,  therefore,  on  the  face  of  its  own  opinion 
in  the  instant  case,  demonstrated  that  any  number  of  com¬ 
modity  values  exist  at  one  time  for  a  pipeline  company’s 
own  produced  gas  and  that  it  considered  itself  free  to  ap¬ 
ply  any  one  of  such  values  to  Panhandle’s  gas.  The  Com¬ 
mission  also  demonstrated  that  its  methods  for  determin¬ 
ing  commodity  value  were  not  consistent  as  among  the 
three  producing  states  in  question  and  that  a  variety  of 
incongruous  factors  exist  in  any  one  producing  area  which 
can  form  the  basis  for  the  Commission’s  finding  of  com¬ 
modity  value. 

An  allowance  of  commodity  value  to  Panhandle  was 
granted  solely  because  Panhandle  had  requested  such  al¬ 
lowance.  Although  vigorously  decrying  the  application  of 
the  conventional  rate  base  method  to  a  pipeline’s  own  pro¬ 
duced  gas  in  Opinion  No.  269,  the  Commission  has  not  seen 
fit  to  award,  on  its  own  initiative,  the  commodity  value 
of  such  gas  to  other  pipeline  companies  in  contemporane¬ 
ous  rate  cases. 

Furthermore,  the  commodity  value  was  allowed  notwith¬ 
standing  the  fact  that  the  consumers  have  since  1938  been 
underwriting  Panhandlers  producing  operations  through 
capital  contributions  in  the  form  of  exploration  and  de¬ 
velopment  costs  plus  depreciation  and  depletion  allowances 
which  Panhandle  has  been  permitted  to  include  in  its  rates. 

The  signal  result  of  the  Commission’s  action  in  the  in¬ 
stant  case  is  the  bestowal  of  a  windfall  upon  the  stockhold- 
ers  of  Panhandle  to  the  detriment  of  its  bondholders,  who 
have  supplied  the  bulk  of  its  capital,  and  the  consumers  who 
must  foot  the  bill. 


In  addition,  the  Commission  has  given  Panhandle  and 
the  other  interstate  pipeline  companies  the  green  light  to 
come  back  for  more,  subject  to  the  sole  limitation  of  the 
imaginations  of  their  respective  rate  experts. 

IV.  The  failure  of  the  Commission  to  consider  revenues 
derived  by  Panhandle  from  its  gasoline  extraction  process 
and  its  failure  to  include  the  extraction  facilities  in  the 
rate  base  are  both  novel  and  fallacious  particularly  in  view 
of  the  Commission’s  own  statement  that  it  had  “jurisdic¬ 
tion”  over  this  segment  of  Panhandle’s  operations.  Ever 
since  utilities  have  been  subject  to  regulation,  all  property 
held  by  an  utility  has  been  carefully  valued  for  the  purpose 
of  determining  the  proper  investment  base  on  which  to 
allow  a  fair  return.  Eliminating  any  part  of  such  prop¬ 
erty  and  the  revenues  derived  therefrom  from  consider¬ 
ation  in  the  rate  to  be  prescribed,  results  in  giving  stock¬ 
holders  an  unwarranted  return  on  their  investment  at  the 
expense  of  the  consumers.  This  proposition  was  wholly 
acceptable  and  scrupulously  followed  by  the  Commission 
itself  until  the  instant  case,  when  without  apparent  admin¬ 
istrative  rhyme  or  judicial  reason  it  suddenly  decided  to 
discard  it. 

V.  A  most  outrageous  and  flagrant  repudiation  of  the 
established  facts  was  committed  by  the  Commission  in  bas¬ 
ing  the  rate  in  Opinion  No.  269  and  accompanying  Order 
on  Panhandle’s  misrepresented  sales  capacity.  The  Com¬ 
mission’s  denial  of  Petitioner’s  motions  to  reopen  and  re¬ 
hear  the  case  on  this  point  was  not  only  arbitrary  and 
capricious  but  a  flagrant  misuse  of  discretion  resulting  in 
a  denial  of  due  process  of  law.  As  early  as  December  24, 
1953,  almost  three  months  before  the  Commission  issued 
its  opinion,  Panhandle  had  advised  the  Commission  in  di¬ 
rect  response  to  a  written  request  by  the  latter,  that  its 
mainline  sales  capacity  was  at  least  950,000  Mcf  per  day 
during  January  and  February  and  therefore,  25,520,000 
Mcf  in  excess  of  the  annual  delivery  of  311,100,000  Mcf 
adopted  by  the  Commission  in  its  opinion,  and  40,069,000 
Mcf  in  excess  of  Panhandle’s  claimed  292,551,000  Mcf. 
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The  Commission’s  failure  to  take  cognizance  of  existing 
facts  in  Opinion  No.  269  and  accompanying  Order  can 
only  be  attributed  to  blind  obstinacy.  The  Commission’s 
action  must  be  construed  as  an  abuse  of  its  administrative 
power  and  in  violation  of  every  recognized  principle  of 
the  governing  procedural  and  substantive  law  and  clearly 
entitles  Petitioner  to  have  the  matter  reopened  for  further 
hearing  on  this  point. 


ARGUMENT 

L  THE  COMMISSION.  BY  ABANDONING  ITS  PRACTICE  OF  AUOWING 
TO  AN  INTERSTATE  NATURAL  GAS  PIPELINE  COMPANY  FOR  ITS 
OWN  PRODUCED  GAS.  OPERATING  COSTS  PLUS  A  FAIR  RETURN 
ON  NET  INVESTMENT  IN  PRODUCING  FACIUTIES.  AND  BY  SUB¬ 
STITUTING  THEREFOR.  THE  'TIELD  PRICE"  OR  "COMMODITY  VALUE" 
OF  SUCH  GAS.  HAS  VIOLATED  THE  MANDATE  OF  CONGRESS  THAT 
THE  COMMISSION  PRESCRIBE  "THE  LOWEST  REASONABLE  RATE" 

1.  As  a  Matter  of  Law,  the  Commission,  in  Carrying  Out  Its 
Delegated  Function  lender  the  Natural  Gas  Act,  Must 
Prescribe  "the  Lowest  Reasonable  Rate"  for  Natural  Gas 
Companies  Subject  to  Its  Jurisdiction,  Pursuant  to  Section 
5(a)  Thereof 

The  Commission  has  discarded  its  long  established  judi¬ 
cially  approved  cost  method  of  rate  regulation  in  the  in¬ 
stant  case  and  found  that  the  value  method  of  natural  gas 
company  produced  gas  is  just  and  reasonable.  Panhandle 
has  secured  in  this  case  a  reversal  of  the  basic  regulatory 
philosophy;  a  philosophy  to  which  the  Commission  had 
heretofore  steadfastly  adhered  in  numerous  cases;  a  phi¬ 
losophy  which  has  been  sanctioned  by  the  Courts,  including 
the  United  States  Supreme  Court ;  and  a  philosophy  which 
Congress  thus  far  has  declined  to  disturb. 

The  instant  case  is  of  great  importance  to  all  concerned 
with  the  regulation  of  the  natural  gas  industry  engaged 
in  interstate  commerce.  The  Petitioner  concedes  for  the 
record  that  it  is  of  great  importance  to  the  owners  of  the 
common  stocks  of  natural  gas  companies  holding  leases  on 
reserves  of  natural  gas ;  for  if  this  Court  approves  the  re¬ 
versal  by  the  Commission  of  its  heretofore  oft-expressed 
policy,  literally  billions  of  dollars  will  accrue  to  such  stock- 
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holders  as  additional  profits  over  the  life  of  the  gas  re¬ 
serves.^ 

The  Petitioner  submits  in  all  earnestness  however  that, 
as  important  as  this  case  may  be  to  Panhandle’s  stockhold¬ 
ers,  it  is  of  even  greater  importance  to  the  untold  millions 
of  consumers  of  natural  gas  in  the  United  States,  the  so- 
called  “little  people”,  including  residents  of  the  County  of 
Wayne  of  the  State  of  Michigan  represented  by  the  Peti¬ 
tioner,  who  will  be  compelled  to  pay  increasingly  higher 
rates  should  this  Court  fail  to  reverse  the  finding  made 
by  the  Commission.  The  Petitioner  believes  that  the  Court 
has  every  legal  and  equitable  justification  for  the  corrective 
action  necessary  to  protect  the  interests  of  the  public. 

The  Natural  Gas  Act  of  1938  (52  Statutes  821-833;  Title 
15  U.  S.  C.,  717-717w)  contains  the  following  provision, 

among  others,  relating  to  the  authority  of  the  Commission 
with  regard  to  rates  and  charges  of  natural  gas  companies 
subject  to  its  jurisdiction : 

“Sec.  5.  (a)  'Whenever  the  Commission,  after  a 
hearing  had  upon  its  own  motion  or  upon  complaint 
of  any  State,  municipality.  State  commission,  or  gas 
distributing  company,  shall  find  that  any  rate,  charge 
or  classification  demanded,  observed,  charged,  or  col¬ 
lected  by  any  natural-gas  company  in  connection  with 
any  transportation  or  sale  of  natural  gas,  subject  to 
the  jurisdiction  of  the  Commission,  or  that  any  rule, 
regulation,  practice,  or  contract  affecting  such  rate, 
charge,  or  classification  is  unjust,  unreasonable,  un¬ 
duly  discriminatory,  or  preferential,  the  Commission 
shall  determine  the  just  and  reasonable  rate,  charge, 
classification,  rule,  regulation,  practice,  or  contract  to 
he  thereafter  observed  and  in  force,  and  shall  fix  the 
same  by  order:  Provided,  however.  That  the  Commis¬ 
sion  shall  have  no  power  to  order  any  increase  in  any 

1  [In  this  connection,  the  Petitioner  respectfully  directs  the  Court's  atten¬ 
tion  to  the  Olds-Draper  Report  G-580,  1948,  and  especially  to  the  fourth  para¬ 
graph  of  Section  I,  beginning  at  page  1,  which  states  in  part: 

“The  record,  as  will  be  seen  in  the  analysis  contained  in  the  subse¬ 
quent  pages  of  this  report,  shows  clearly  that  all  proposals  to  amend  the 
act  (1)  to  require  the  Commission  to  allow  a  ‘fair  field  price’  or  ‘com¬ 
modity  value’  for  natural  gas  at  the  point  where  it  enters  the  long¬ 
distance  pipe  lines  *  *  *  are  designed  to  remove  or  devitalize  those  aspects 
of  regulation  which  are  primarily  designed  to  protect  the  public,  leaving 
in  effect  those  provisions  of  the  act  which,  in  the  main,  protect  the  mo¬ 
nopoly  position  of  the  industry.”] 
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rate  contained  in  the  currently  effective  schedule  of 
such  natural-gas  company  on  file  wdth  the  Commission, 
unless  such  increase  is  in  accordance  with  a  new  sched¬ 
ule  filed  by  such  natural-gas  company  ;  hut  the  Com¬ 
mission  may  order  a  decrease  where  existing  rates  are 
unjust,  wmduly  discriminatory,  preferential,  otherwise 
unlawful,  or  are  not  the  lowest  reasonable  rates.' ^ 
[Emphasis  supplied]. 

To  the  best  knowledge  of  the  Petitioner,  the  language 
of  the  underscored  portion  of  this  section  has  never  been 
interpreted  by  either  the  Commission  or  the  Courts  in  a 
proceeding  similar  to  the  instant  case,  that  is,  where  rate¬ 
payers  are  seeking  a  decrease  to  the  “lowest  rasonable 
rates The  first  part  of  this  section  provides  that  the 
Commission,  after  a  rate  hearing  must  fix  the  ** just  and 
reasonable  rate”  to  be  thereafter  observed,  whether  higher 
or  lower  than  the  previously  effective  rate  of  the  company. 

Then  comes  the  proviso,  with  its  instruction  that  the 
Commission  may  not  grant  an  increase  in  the  company’s 
rates  unless  the  company  has  complied  with  the  Commis¬ 
sion’s  regulations  which  require  the  filing  of  schedules 
showing  such  increased  rates. 

However,  the  language  of  this  proviso  is  clear  that  the 
absence  of  a  filed  reduced-rate  schedule  will  not  prohibit 
the  Commission  from  ordering  a  decrease  in  rates  which 
are  not  “just  and  reasonable”  by  virtue  of  the  fact  that 
they  are  “unjust,  unduly  discriminatory,  preferential, 
otherwise  unlawful,  or  are  not  the  lowest  reasonable  rates.” 

The  fundamental  criterion  for  establishing  rates  is  that 
they  be  “just  and  reasonable.”  This  is  a  reiteration  of 
Section  4(a)  of  the  Act. 

The  final  portion  of  Section  5(a)  designates  various 
types  of  rates  which  must  be  regarded  as  not  “just  and 
reasonable”. 

The  word  “may”  in  “but  the  Commission  may  order  a 
decrease,  etc.”  does  not  mean  that  the  Commission  may, 
or  may  not,  order  a  decrease  when  existing  rates  are  “not 
the  lowest  reasonable  rates”. 

The  Commission  “shall  determine  the  just  and  reason- 
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ahle  rate  *  *  *  be  thereafter  observed The  Commission, 
therefore,  shall  fix  the  ‘‘lowest  reasonable  rates”. 

The  word  is  wholly  restricted  to  the  proviso  re¬ 

lating  to  the  filing  of  rate  schedules.  It  merely  indicates 
that  the  Commission  may  order  a  rate  decrease  if  a  com¬ 
pany  has  not  filed  new  schedules  even  though  the  Commis¬ 
sion  may  not  order  a  rate  increase  if  the  company  has 
failed  to  file  new  schedules. 

The  word  “may”  also  precedes  the  word  ** unjust^ ^  in 
this  last  portion  of  Section  5(a).  Can  it  be  seriously  ar¬ 
gued  that  the  Commission  may,  or  may  not,  in  its  discre¬ 
tion,  order  a  decrease  in  ** unjust”  rates  when  this  section 
directs  that  the  Commission  **  shall  determine  the  just  •  •  • 
rate?” 

Obviously  the  word  “may”  is  used  solely  to  contrast  the 
rate  increase  situation  vdth  the  rate  decrease  situation 
as  they  are  affected  by  the  filing  of  rate  schedules. 

It  would  be  hardly  more  than  legal  folly  (especially  in 
the  light  of  Federal  Power  Commission  v.  Natural  Gas 
Pipeline  Co.  of  America  (1942),  315  U.  S.  575,  to  question 
the  right  of  the  Commission  to  order  a  decrease  in  rate 
under  this  section  in  a  situation  where  the  Commission 
found  it  to  be  “unjust”  or  “unduly  discriminatory”  or 
“preferential”  or  “otherwise  unlawful”,  regardless  of 
whether  the  natural-gas  company  involved  had  filed  a 
schedule  for  the  new  decreased  rate.  (This  w^as  actually 
done  by  the  Commission  in  an  earlier  administrative 
phase  of  this  case,  by  its  Order  accompanying  Opinion  No. 
214).  If  the  Commission  in  such  a  situation  failed  to  order 
a  decrease  in  rate,  there  is  no  doubt  that  a  Court  would 
find  that  the  Commission  had  been  derelict  in  carrying  out 
the  function  delegated  to  it  by  Congress  under  this  section. 
It  follows,  therefore,  that  despite  the  use  of  the  word 
“may”  in  this  clause  of  Section  5(a),  the  duty  imposed 
upon  the  Commission  by  Congress  in  this  situation  is 
clearly  mandatory,  not  permissive. 

Is  it  not  manifestly  the  intent  of  Congress  that  the  in¬ 
terest  of  rate-payers  be  protected  by  the  “lowest  reason¬ 
able  rate” ;  otherwise,  why  regulate  the  utility  at  all?  And 
where  the  Commission  has  failed  to  prescribe  a  rate  that  is 
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‘‘the  lowest  reasonable  rate^’,  has  it  not  violated  its  duty 
under  this  section  just  as  much  as  if  it  had  failed  to  order 
a  decrease  in  an  “unjust”  or  “unduly  discriminatory”  or 
“otherwise  unlawful”  rate  situation? 

The  Petitioner  accepts  the  role  of  being  the  proponent  of 
a  new  concept  in  the  instant  case.  The  Petitioner  believes, 
however,  that  the  weight  of  authority — Courts  and  text 
writers  alike — ^will  seriously  consider  its  contention,  and 
ultimately  resolve  it  in  favor  of  rate-payers,  whose  rights 
under  the  Act  have  been  arbitrarily  and  capriciously  dealt 
with  by  the  very  body  expressly  empowered  to  preserve 
and  defend  them. 

Fortunately,  the  Petitioner  is  not  at  least  without  some 
modicum  of  judicial  precedence  and  pronouncement  to  vali¬ 
date  its  position.  In  support  of  the  Commission’s  au¬ 
thority  to  determine  the  “lowest  reasonable  rates”  under 
the  above-quoted  section  of  the  Natural  Gas  Act,  reference 
may  be  had  to  the  earlier  Federal  Power  Act  of  1935  (49 
Stat.  838;  Title  16  U.  S.  C.  §  791a-825)  wherein  the  Com¬ 
mission  is  given  broad  power  to  regulate  the  rates  charged 
by  electric  utilities,  though  no  express  duty  to  fix  the  “low¬ 
est  reasonable  rates.” 

The  Natural  Gas  Act  as  a  whole  was  patterned  after  the 
Federal  Power  Act,  and  at  least  one  decision  of  the  Su¬ 
preme  Court  of  the  United  States  in  recent  years  indicates 
that  the  limits  of  the  Commission’s  determination  of  “rea¬ 
sonableness”  in  the  field  of  rate  regulation  under  the  Fed¬ 
eral  Power  Act  extends,  in  effect,  to  a  determination  of  the 
lowest  reasonable  rates  within  a  so-called,  zone  of  reason¬ 
ableness. 

In  Montana-Dakota  Utilities  Co.  v.  Northwestern  Public 
Service  Co.  (1951),  341  U.  S.  246,  Justice  Jackson  speaking 
for  the  Court,  said: 

“But  the  problem  is  whether  it  is  open  to  the  courts 
to  determine  what  the  reasonable  rates  during  the  past 
should  have  been.  The  petitioner,  in  contending  that 
they  are  so  empowered,  and  the  District  Court,  in  un¬ 
dertaking  to  exercise  that  power,  both  regard  reason¬ 
ableness  as  a  justiciable  legal  right  rather  than  a 
criterion  for  administrative  application  in  determining 
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a  lawful  rate.  Statutory  reasonableness  is  an  abstract 
quality  represented  by  an  area  rather  than  a  pin-point. 
It  allows  a  substantial  spread  between  what  is  unrea¬ 
sonable  because  too  low  and  what  is  unreasonable  be¬ 
cause  too  high.  To  reduce  the  abstract  concept  of  rea¬ 
sonableness  to  concrete  expression  in  dollars  and  cents 
is  the  function  of  the  Commission.  It  is  not  the  dis¬ 
embodied  *  reasonableness^  but  that  standard  when  em¬ 
bodied  in  a  rate  which  the  Commission  accepts  or  de¬ 
termines  that  governs  the  rights  of  buyer  and  seller. 
A  court  may  think  a  ditferent  level  more  reasonable. 
But  the  prescription  of  the  statute  is  a  standard  for 
the  Commission  to  apply  and,  independently  of  Com¬ 
mission  action,  creates  no  right  which  courts  may  en¬ 
force.”  (at  p.  251,  emphasis  supplied) 

In  view  of  this  judicial  recognition  of  the  broad  discre¬ 
tion  given  the  Commission  under  the  Federal  Power  Act 
in  determining  the  reasonableness  of  rates,  there  would  ap¬ 
pear  to  be  little  doubt  as  to  the  Commission’s  duty  under 
Section  5(a)  of  the  Natural  Gas  Act  to  determine  the  “low¬ 
est  reasonable  rates”  in  a  given  case. 

Further  support  for  the  Commission’s  authority  under 
Section  5(a)  may  be  found  in  the  legislative  history  of 
Section  7(c)  of  the  Natural  Gas  Act.  As  originally  en¬ 
acted  in  1938,  Section  7(c)  read,  in  part,  as  follows: 

“Sec.  7.  (c)  •  •  •  In  passing  on  applications  for  cer¬ 
tificates  of  public  convenience  and  necessity,  the  Com¬ 
mission  shall  give  due  consideration  to  the  applicant’s 
ability  to  render  and  maintain  adequate  service  at 
rates  lower  than  those  prevailing  in  the  territory  to 
be  served,  it  being  the  intention  of  Congress  that  nat¬ 
ural  gas  shall  be  sold  in  interstate  commerce  for  resale 
for  ultimate  public  consumption  for  domestic,  commer¬ 
cial,  industrial,  or  any  other  use  at  the  lowest  possible 
reasonable  rate  consistent  with  the  maintenance  of 
adequate  service  in  the  public  interest.”  (Emphasis 
supplied) 

Though  Section  7(c)  was  subsequently  amended  and  the 
quoted  language  deleted,  Congress  did  not  delete  the  “low¬ 
est  reasonable  rate”  language  from  Section  5(a),  thus  in¬ 
dicating  that  it  must  be  the  basic  factor  in  rate  determina- 
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tion.  This  is  emphasized  by  the  following  excerpt  from 
Justice  Jackson’s  dissenting  opinion  in  Federal  Power 
Commission  v.  Hope  Natural  Gas  Co.  (1944),  320  U.  S.  591, 
that  lends  further  support  to  the  Commission’s  duty  to  fix 
the  ‘‘lowest  reasonable  rate”  under  Section  5(a) : 

“The  Natural  Gas  Act  declared  the  natural  gas 
business  to  be  ‘affected  with  a  public  interest/  and  its 
regulation  ‘necessary  in  the  public  interest.^  Orig¬ 
inally,  and  at  the  time  this  proceeding  w^as  commenced 
and  tried,  it  also  declared  ‘the  intention  of  Congress 
that  natural  gas  shall  be  sold  in  interstate  commerce 
for  resale  for  ultimate  public  consumption  for  domes¬ 
tic,  commercial,  industrial,  or  any  other  use  at  the 
lowest  possible  reasonable  rate  consistent  with  the 
maintenance  of  adequate  service  in  the  public  interest.!. 
While  this  was  later  dropped,  there  is  nothing  to  indi¬ 
cate  that  it  was  not  and  is  not  still  an  accurate  state¬ 
ment  of  purpose  of  the  Act.”  (at  P.  638,  emphasis 
supplied) 

In  Hope  Natural  Gas  Co.,  supra,  the  majority  of  the 
Court  relied  on  its  earlier  decision  in  the  Natural  Gas  Pipe¬ 
line  case  in  upholding  the  Commission’s  rate-making  au¬ 
thority  under  Section  5(a). 

Speaking  for  the  majority.  Justice  Douglas  said : 

“Section  5(a)  gives  the  Commission  the  power,  after 
hearing,  to  determine  the  ‘just  and  reasonable  rate’ 
to  be  thereafter  observed  and  to  fix  the  rate  by  order. 
Section  5(a)  also  empowers  the  Commission  to  order  a 
*  decrease  where  existing  rates  are  unjust  •  •  •  unlaw¬ 
ful,  or  are  not  the  lowest  reasonable  rates^  • 

“When  we  sustained  the  constitutionality  of  the 
Natural  Gas  Act  in  the  Natural  Gas  Pipeline  Case,  we 
stated  that  the  ‘authority  of  Congress  to  regulate  the 
prices  of  commodities  in  interstate  commerce  is  at 
least  as  great  under  the  Fifth  Amendment  as  is  that  of 
the  States  under  the  Fourteenth  to  regulate  the  prices 
of  commodities  in  interstate  commerce’  •  •  •  Rate¬ 
making  is  indeed  but  one  species  of  price  fixing  •  •  * 
The  fixing  of  prices,  like  other  applications  of  the  police 
power,  may  reduce  the  value  of  the  property  which  is 
being  regulated.  But  the  fact  that  the  value  is  reduced 
does  not  mean  that  the  regulation  is  invalid.”  (Em¬ 
phasis  supplied) 
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The  Natural  Gas  Pipeline  case  was  followed  by  the  Tenth 
Circuit  Court  of  Appeals  in  1944  when  it  upheld  the  Com¬ 
mission's  rate  making  authority  in  Colorado  Interstate  Gas 
Co.  V.  Federal  Power  Commission,  142  F.  (2d)  943,  affirmed 
324  U.  S.  581.  In  so  doing,  the  Court  said : 

^‘The  power  to  regulate  commerce  is  subject  to  the 
limitations  and  guarantees  of  the  Constitution  *  •  • 
But  permissible  regulation  of  rates  does  not  insure  that 
the  business  shall  produce  net  revenues,  and  any  rate 
may  he  decreased  which  is  not  the  lowest  reasonable 
rate.”  (at  p.  954,  emphasis  supplied) 

On  appeal  the  Supreme  Court  reiterated  its  earlier  hold¬ 
ings  in  the  Natural  Gas  Pipeline  and  Hope  cases  that  the 
original  cost  rate-base  doctrine  does  not  result  in  confis¬ 
catory  rates.  Justice  Douglas,  for  the  majority,  said: 

“Rate-making  is  essentially  a  legislative  function. 
Munn  V.  Illinois,  94  U.  S.  113,  24  L.  Ed.  77.  Congress 
to  be  sure  has  provided  for  judicial  review  of  the  Com¬ 
mission’s  orders,  §  19, 15  U.  S.  C.  A.  §  717r,  4FCA  title 
15,  §  717r.  ..But  that  review  is  limited  to  keeping  the 
Commission  within  the  hounds  which  Congress  has  cre¬ 
ated.  When  Congress,  as  here,  fails  to  provide  a  for¬ 
mula  for  the  Commission  to  follow,  courts  are  not  war¬ 
ranted  in  rejecting  the  one  which  the  Commission  em¬ 
ploys  unless  it  plainly  contravenes  the  statutory 
scheme  of  regulation.”  (Emphasis  supplied) 

Perhaps  no  one  has  better  expressed  the  fundamental 
philosophy  and  congressional  intent  that  motivated  the 
enactment  of  the  Natural  Gas  Act  for  utility  regulation 
than  Commissioner  Draper  in  his  dissenting  opinion  in 
Opinion  No.  269: 

“It  has  always  been,  and  still  is,  my  firm  conviction 
that  as  an  appointed  member  of  tMs  regulatory  Com¬ 
mission  I  am  bound  to  administer  the  organic  legisla¬ 
tive  enactment  which  expresses  the  will  of  the  Con¬ 
gress  with  regard  to  the  subject  matter  intended  to 
be  regulated.  With  that  precept  in  mind,  and  with  my 
understanding  of  the  Congressional  will  as  expressed 
and  as  interpreted  by  legislative  history  and  court  de¬ 
cisions  for  a  number  of  years,  I  find  that  I  cannot 
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agree  with  the  majority  of  my  colleagues  that  there  is 
in  the  Natural  Gas  Act  such  latitude  as  will  permit  the 
establishment  of  what  the  majority  admits  is  a  new 
departure  in  the  field  of  rate-making  *  *  (E,  9856). 

“In  December,  1945,  Senator  Burton  K.  Wheeler,  at 
the  time  Chairman  of  the  Senate  Committee  on  Inter¬ 
state  and  Foreign  Commerce,  and,  in  my  humble  opin¬ 
ion,  an  eminent  authority  on  re^latory  commission 
matters,  made  the  following  succinct  statement  in  an 
article  written  for  the  Federal  Power  Commission’s 
Silver  Anniversary  Issue  of  the  George  W^ashington 
Law  Review : 

“  ‘The  Commission’s  duties  are  prescribed  by 
Act  of  Congress.  It  is  “charged  with  the  enforce¬ 
ment  of  no  policy  except  the  policy  of  the  law.”  Its 
decisions  are  to  be  made  according  to  the  mandates 
of  the  statute  and  in  the  “exercise  of  the  trained 
judgment  of  a  body  of  experts,”  informed  by  their 
experiences  and  the  record  made  before  the  Commis¬ 
sion.  The  Commission  is  given  discretion  within 
the  ambit  of  its  authority,  hut  must  observe  with 
strict  fidelity  the  mandates  of  Congress  set  forth  in 
its  jurisdictional  statutes,  as  interpreted  by  the 
courts/  ”  [Emphasis  supplied] 

“The  italicized  language  speaks  for  itself.”  (R. 
9856,  9857) 

•  •  • 

“The  Natural  Gas  Act  provides  in  Section  4(a)  that 
‘All  rates  and  charges  •  •  *  shall  be  just  and  reason¬ 
able,’  and  any  such  rate  or  charge  that  is  not  ‘just  and 
reasonable  is  hereby  declared  to  be  unlawful.  ’  In  Sec¬ 
tion  5(a)  it  is  provided  that  after  hearing  ‘the  Com¬ 
mission  shall  determine  the  just  and  reasonable  rate 
*  •  *  and  shall  fix  the  same  by  order’  and  ‘the  Com¬ 
mission  may  order  a  decrease  where  existing  rates  are 
unjust  •  ♦  •  unlawful,  or  are  not  the  lowest  reasonable 
rate/  (Emphasis  supplied) 

“In  January  of  1944,  the  five  members  of  this  Com¬ 
mission  as  it  was  then  constituted,  including  myself, 
made  the  following  observation  in  the  conclusion  to  a 
report  entitled,  ‘The  First  Five  Years  Under  The  Nat¬ 
ural  Gas  Act’: 

“  ‘At  the  time  of  its  enactment,  some  doubts  were 
expressed  as  to  whether  the  fundamental  principles, 
which  had  been  found  to  be  applicable  to  the  re^a- 
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tion  of  utilities  having  a  substantial  permanent  phys¬ 
ical  plant,  could  be  properly  applied  to  an  industry 
whose  property  consisted  in  large  part  of  natural- 
gas  reserves  which  were  being  continuously  drawTi 
upon  in  its  operation. 

“  ‘Experience  has  shown,  it  is  believed,  that  such 
principles  of  regulation  are  not  only  applicable  to 
the  natural-gas  industry  but  that  they  are  peculiarly 
necessary  in  relation  to  such  an  industry  for  the  pro¬ 
tection  of  consumers  and  investors,  as  well  as  for 
the  promotion  of  the  public  interest/  (R.  9857, 
9858,  emphasis  supplied) 

•  •  • 

“  ^The  determination  of  natural-gas  rates  on  the 
basis  of  actual  legitimate  investment,  in  accordance 
with  the  intent  of  the  Congress,  has  been  thoroughly 
justified  and  the  fundamental  principles  involved  in 
such  determination  have  been  approved  by  the 
United  States  Supreme  Court.  From  a  practical 
standpoint  a  striking  demonstration  of  the  sound¬ 
ness  of  this  method  of  rate  determination  is  to  be 
found  in  the  large  number  of  cases  in  which  natural- 
gas  companies  have  accepted  or  voluntarily  made 
rate  reduction  conforming  to  this  standard,  \vithout 
contest  and  without  litigation.  It  is  obvious  that 
corporations  would  not  agree  to  such  reductions, 
aggregating  millions  of  dollars  annually,  if  they 
were  not  convinced  that  both  the  methods  and  re¬ 
sults  are  sound  and  reasonable.^  [Emphasis  sup¬ 
plied.] 

“As  far  as  I  am  concerned,  that  statement  is  just 
as  valid  today  as  it  was  then.”  •  *  *  (R.  9858,  9859) 

“The  majority,  as  I  have  already  indicated,  also  pro¬ 
vide  no  standard  to  be  followed  in  determining  the 
weighted  average  field  price.  In  this  case  they  have 
avoided  the  problem  simply  by  allowing  what  Pan¬ 
handle  has  claimed.  But  what  of  future  cases?  Is 
the  Commission  going  to  allow  whatever  the  natural- 
gas  company  claims,  or  is  it  going  to  test  the  conten¬ 
tions,  and  if  so,  how?  Is  the  test  going  to  be,  as  the 
majority  opinion  seem  to  imply,  how  much  the  indi¬ 
vidual  consumer  can  stand  in  the  w^ay  of  an  increase? 
I  would  think  that  in  abandoning  the  rate-base  method 
which  has  been  followed  since  the  inception  of  rate 
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cases  under  the  Natural  Gas  Act,  the  Commission 
would  have  to  recognize  its  obligation  to  provide  an¬ 
swers  to  these  question  now  and  to  explain  how  this 
new  method,  which  can  only  mean  increased  costs  of 
gas  to  consumers,  squares  with  the  command  of  Section 
(5)  that  the  rates  fixed  hy  the  Commission  shall  he 
the  *  lowest  reasonable  rates.*  If  a  lower  rate  for  the 
consumer  results  from  the  rate-hase  method  which  has 
so  often  been  upheld  by  the  courts,  how  can  the  ma¬ 
jority  be  complying  with  the  Congressional  mandate 
that  the  *  lowest  reasonable  rates*  be  prescribed  when 
they  give  Panhandle  the  right  to  charge  a  higher  rate? 

‘‘The  majority  attempts  to  minimize  the  impact  of 
the  increase  in  rates  due  to  the  difference  in  treat¬ 
ment  of  producing  properties  for  rate-making  by  point¬ 
ing  out  that  the  dollar  impact  of  the  majority’s  method 
upon  individual  residential  customers  of  the  City  of 
Detroit  is  only  the  small  sum  of  24.33^f  per  month  (a 
higher  Mcf  rate  of  only  1.3^^)  more  than  it  would  be 
based  on  the  ‘cost’  of  its  own  produced  gas.  It  must 
come  as  a  distinct  surprise  to  students  of  public  utility 
regulation  to  find  the  Federal  Power  Commission  em¬ 
ploying  such  a  method  in  justifying  a  rate  increase. 
The  majority  should  be  aware  that  the  test  of  a  pro¬ 
posed  increase  or  decrease  in  rates  is  not  the  impact 
on  the  individual  customer.  The  test  is,  of  course, 
whether  the  proposed  rates  are  reasonable  when  meas¬ 
ured  against  the  company’s  cost  of  service,  including  a 
fair  return  which  the  company  should  have  the  oppor¬ 
tunity  to  recover  in  its  rates. 

“If  this  insignificant  impact  were  a  valid  criterion, 
why  do  the  majority  here  reject  Panhandle’s  claimed 
allowance  for  depreciation  of  $7,571,147  and  find  $6,- 
824,203  to  be  the  proper  amount  and  in  the  process  de¬ 
vote  eleven  pages  of  their  opinion  to  this  topic  when 
the  difference  between  the  two  amounts  expressed  in 
return  on  the  rate  base  and  related  to  all  the  Mcf  of  gas 
sold  by  Panhandle  amounts  to  only  the  infinitesimal 
sum  of  0.015344^  per  Mcf,  or  0.3836^  per  month  to  the 
typical  domestic  consumer  in  Detroit?  Has  regulation 
by  the  Federal  Poiver  Commission  reached  the  stage 
where  the  test  of  reasonableness  of  natural  gas  rates 
is  the  impact  on  individual  consumer  bills  or  *what  the 
traffic  will  bear?*  Any  such  concept  is  so  contrary  to 
fundamental  principles  of  regulation  to  which  I  have 
adhered  for  the  past  35  years  that  I  am  astonished  my 


24 


associates  would  use  such  arguments.”  (R.  9878, 
9879;  emphasis  supplied) 

•  •  • 

“The  record  before  us  does  not,  in  my  opinion,  re¬ 
veal  the  slightest  justification  for  allowing  Panhandle 
a  rate  of  return  higher  than  is  necessary  to  meet  the 
tests  of  reasonableness  laid  down  by  the  United  States 
Supreme  Court  in  Blue  field  Water  Works  and  Im¬ 
provement  Company  v.  P.  S.  C.,  262  U.  S.  679,  F.  P.  C. 
V.  Hope  Natural  Gas  Company,  320  U.  S.  591,  and 
other  decisions.  And  the  majority  at  page  46  of  their 
opinion  state: 

‘  •  •  •we  are  duty  bound  to  allow  Panhandle  and 
the  other  regulated  companies  a  fair  return,  and  no 
more,  and  this  we  propose  to  do  in  the  present  in¬ 
stance.’  [Emphasis  supplied.] 

“But  while  the  majority  find  and  determine  5%%  to 
be  the  fair  rate  of  return  they  actually  permit  Pan¬ 
handle  to  collect  rates  which  produce  a  much  higher 
rate  of  return.  So  that  it  may  be  possible  to  ascertain 
the  true  effect  of  the  majority  decision,  I  have  had  two 
tables  prepared  (Appendices  A  and  B  hereto^)  which 
reveal  the  actual  income  of  Panhandle  and  the  rate  of 
return  earned  under  the  majority  decision  which  di¬ 
vides  Panhandle’s  utility  business  into  departments 
and  designates  portions  thereof  as  non-utility  busi¬ 
ness.”  (R.  9882,  9883) 

2.  Permitting  the  Recovery  oi  Reasonable  Cost  Plus  a  Fair  Re¬ 
turn  on  Net  Investment  Provides  Not  Merely  the  Lowest 
Reasonable  Rotes  But  the  Only  Reasonable  Rates 

In  the  proceedings  before  the  Commission  culminating  in 
this  case  Panhandle  attacked  the  Commission’s  original 
cost  rate-making  policy  primarily  upon  the  following  two 
grounds,  as  pointed  out  in  the  Staff’s  brief: 

(1)  Panhandle  sought  to  show  that  the  Commission’s 
treatment  of  Company  produced  gas  on  a  cost  basis  was 
unfair,  inequitable  and  discriminatory  as  compared  with 
the  treatment  of  gas  procured  from  so-called  independent 
producers.  It  compared  the  prices  received  by  such  pro¬ 
ducers  with  the  amounts  purported  to  be  received  by  Pan- 
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handle  for  produced  gas  at  the  wellhead.  It  also  attempted 
to  show  that  the  net  return  received  by  the  so-called  inde¬ 
pendent  producer  from  the  sale  of  gas  to  pipeline  com¬ 
panies  was  many  times  greater  than  the  net  return  re¬ 
ceived  by  Panhandle  for  its  gas — ^which  return,  on  the  basis 
of  certain  assumptions  and  ‘‘figure  juggling”,  (of  which 
more  will  be  stated  anon).  Panhandle  contended  was  a 
negative  amount.  (Exhibit  578,  R.  8802) 

(2)  Panhandle  also  claimed  that  the  Commission’s  policy 
tended  to  drive  the  natural  gas  companies  out  of  the  pro¬ 
duction  business  and  that  such  policies  have  also  caused 
the  ultimate  consumer  to  pay  higher  prices  for  natural 
gas. 

Panhandle’s  principal  witness  on  this  subject  was  Mr. 
Edward  L.  Falck,  a  Washington  consultant  for  the  utility 
(R.  4462).  The  ^vitness  testified  that  he  had  made  a  study 
to  determine  the  impact  of  the  Commission’s  treatment  of 
reserves  ovuied  by  natural  gas  companies  (R.  8511).  The 
witness  testified  on  direct  examination  (R.  4471-4495)  that 
the  study  showed  a  very  substantial  decline  in  the  per¬ 
centage  of  “gas  produced”  as  compared  with  the  percent¬ 
age  of  “gas  produced  and  purchased”  in  the  period  1942- 
1951;  that  no  single  new  major  pipe-line  company  going 
into  operation  after  1942  owned  reserves;  that  unless  the 
Commission  changed  its  policy  the  decline  in  the  percent¬ 
age  of  “gas  produced”  would  continue;  that  the  fail¬ 
ure  of  the  Commission  to  give  recognition  for  the  value 
of  gas  tended  to  drive  natural  gas  companies  out  of  the 
production  business ;  that  most  of  the  major  pipe-line  com¬ 
panies  which  had  substantial  reserves  ten  years  ago  had 
disposed  of  part  or  all  of  their  reserves;  that  the  natural 
gas  companies  had  lost  the  incentive  to  acquire  new  leases 
and  to  explore  for  and  develop  new  gas  fields;  that  the 
policies  of  the  Commission  had,  in  his  opinion,  caused  the 
ultimate  consumer  to  pay  a  higher  price  for  natural  gas; 
that  the  failure  of  the  Commission  to  grant  or  attribute  the 
commodity  value  of  gas  to  pipe-line  companies  owning 
their  own  reserves  had  actually  cost  the  consuming  public 
many  more  times  in  total  than  had  been  saved  by  dis- 
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criminating  against  such  pipe-line  companies;  that  less 
than  15%  of  all  gas  mov’ing  in  interstate  commerce  was 
owned  by  natural  gas  companies  under  the  Commission’s 
jurisdiction;  that  the  85%  of  natural  gas  produced  by 
independent  producers  was  selling  at  prices  far  higher  than 
would  have  been  the  case  had  the  pipe-line  companies  been 
encouraged  to  acquire  and  retain  their  reserves;  that  a 
natural  gas  company  owning  a  portion  of  its  own  supply 
is  able  to  render  more  economic,  uniform  and  reliable  serv¬ 
ice;  that  artificially  low-price  hurts  conservation  by  en¬ 
couraging  wasteful  use  of  this  commodity  and  fails  to 
provide  any  real  inducement  or  encouragement  for  the  dis¬ 
covery  and  development  of  additional  reserves  for  pipe¬ 
line  companies  and  that  the  best  way  to  facilitate  the  na¬ 
tional  goals  enumerated  in  the  reports  of  the  President’s 
Materials  Policy  Commission  would  be  to  put  the  pipe 
lines  on  an  equal  footing  wdth  independent  producers  in 
the  matter  of  pricing  the  natural  gas  which  the  pipe  lines 
themselves  produce. 

It  developed,  upon  cross-examination,  that  Witness  Falck 
had  not  made  a  thorough  investigation  of  the  subject.  He 
merely  tabulated  in  exhibit  form  certain  published  statistics 
of  the  Commission  (R.  4815,  4828)  which  he  claimed  sup¬ 
ported  his  sweeping  conclusions.  Because  of  the  witness’ 
failure  to  familiarize  himself  w’ith  the  basic  underlying 
data  covering  gas  purchases  and  the  relationships  of  the 
listed  pipe-line  companies  with  affiliated  producing  com¬ 
panies  serious  statistical  errors  were  committed. 

The  witness  recognized  that  certain  of  the  listed  pipe¬ 
line  companies  had  producing  affiliates.  (Colorado  Inter¬ 
state  and  Natural  Gas  Pipeline  Co.,  R.  4807).  He  did  not, 
however,  make  similar  classifications  as  to  the  producing 
affiliates  of  Arkansas-Louisiana  Gas  Company,  Cities  Serv¬ 
ice  Gas  Company,  El  Paso  Natural  Gas  Company,  Inter¬ 
state  Natural  Gas  Company,  Mississippi  River  Fuel  Corpo¬ 
ration,  Lone  Star  Gas  Company,  United  Gas  Pipe  Line 
Company,  Tennessee  Gas  Transmission  Corporation  and 
Texas  Eastern  Transmission  Corporation  (R.  4824-4859). 

Another  serious  error  concerned  his  failure  to  give  con¬ 
sideration  with  two  exceptions  to  the  duplication  in  the 
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purchased  gas  column  of  gas  sold  by  one  pipe-line  com¬ 
pany  to  another.  For  example,  the  witness  knew  that  the 
United  Gas  Pipe  Line  Company  sold  a  very  considerable 
quantity  of  gas  to  Texas  Eastern  (R.  4816),  and  that 
United  also  delivered  a  very  considerable  volume  of  gas  to 
Mississippi  River  Fuel  Corporation  (R,  4819)  but  he  made 
no  adjustment  to  eliminate  the  duplication  brought  about 
by  these  intercompany  sales.  The  witness  testified  he  just 
took  the  figures  from  the  F.  P.  C.  published  Statistics  of 
Natural  Gas  Companies  without  making  a  check  to  de¬ 
termine  if  duplications  existed  and  no  adjustments  were 
made  except  in  the  case  of  Panhandle  and  Trunkline  and 
Natural  Gas  Pipeline  Company  of  America  and  Texas  Illi¬ 
nois  Natural  Gas  Pipeline  Company  where  he  eliminated 
the  duplication.  The  witness  attempted  to  justify  the  sta¬ 
tistical  accuracy  of  his  tabulation  on  the  basis  that  the 
composite  statements  in  F.  P.  C.  published  statistics  did 
not  make  eliminations  for  duplications  for  intercompany 
purchased  gas  (R.  4821,  4906,  4907).  However,  the  sum¬ 
mary  of  the  Commission’s  publication  “Statistics  of  Nat¬ 
ural  Gas  Companies”  states: 

“It  should  be  noted  with  respect  to  the  composite 
statements  that  no  attempt  has  been  made  to  consoli¬ 
date  the  accounts  of  the  companies  included  herein. 
The  combined  totals  will  be  merely  the  sum  of  all  ac¬ 
counts  as  reported  by  the  individual  companies.” 

It  is  obvious  from  a  reading  of  the  witness’  cross-exami¬ 
nation  that  the  study  presented  contained  serious  infirmi¬ 
ties.  Some  were  admitted  by  the  witness  himself.  Finally, 
counsel  for  Panhandle  asked  if  the  same  conclusions  which 
he  drew  from  his  study  would  be  the  same  if  he  just  struck 
out  the  totals  for  the  various  groups  and  the  witness  said 
they  would  (R.  4848).  However,  Panhandle’s  counsel  did 
make  use  of  these  totals  in  its  brief  to  support  its  argu¬ 
ment. 

Panhandle  claimed  that  the  Commission’s  policy  was 
discriminatory,  and  penalized  its  operations.  However,  no 
showing  was  made  of  any  penalties  inflicted  upon  Pan¬ 
handle  by  the  original  cost  formula  unless  by  penalties 
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Panhandle  meant  that  a  limitation  of  profits  by  a  regula¬ 
tory  agency  was  a  penalty.  The  words  “unfair”  and 
“inequitable”  were  used  to  characterize  the  Commission’s 
policy,  but  no  proof  was  offered  to  sustain  such  character¬ 
ization — merely  the  bare  assertions  of  an  interested  wit¬ 
ness.  The  wisdom  or  nonwisdom  of  the  Commission’s 
original  cost  policy  that  was  overthrown  by  Panhandle 
should  be  assessed  on  the  basis  of  charges  more  substantial 
than  mere  name-calling ! 

Is  Panhandle  entitled  to  higher  profits  than  a  normal 
utility  return  on  the  gas  which  it  produced  from  its  own 
wells  and  leases!  Did  Panhandle  bring  forth  any  facts 
or  circumstances  which  would  justify  higher  profits!  The 
Petitioner  submits  that  the  record  will  be  searched  in  vain 
for  any  real  justification  of  higher  profits  from  its  utility 
customers. 

No  claim  was  made  by  Panhandle  that  the  Commission’s 
policy  has  precluded  the  attraction  of  capital  by  Panhandle 
or  other  natural  gas  companies  nor  could  such  a  claim  be 
honestly  advanced  in  the  light  of  the  experience  of  natural 
gas  companies  in  raising  capital  during  the  past  several 
years.  Some  mention  was  made  by  Panhandle’s  witness, 
Mr.  Falck,  that  exploration,  wildcatting  and  development 
were  more  risky  (R.  5800) ;  however,  it  developed  that  the 
greater  risk  which  he  had  in  mind  was  bottomed  upon  the 
assumption  that  the  Commission  would  disallow  the  cost 
of  dry  holes  or  other  exploratory  expenses  (R.  5798).  The 
witness  admitted  that  he  did  not  know  of  any  case  where 
the  Commission  had  disallowed  dry  hole  expense  (R.  5798). 
The  witness  further  admitted  total  unfamiliarity  with  Pan¬ 
handle’s  exploration  activities  (R.  5811). 

The  amount  which  the  Commission’s  Staff  recommended 
be  allowed  for  non-productive  well  drilling  in  the  instant 
case  for  the  test  year  was  $211,000  (R.  8595).  In  addition, 
the  Staff  recommended  the  allowance  for  delay  rentals  and 
for  the  cost  of  abandoned  leases  the  sum  of  $384,000  (R. 
8595).  Panhandle  made  no  claim  that  it  should  be  allowed 
higher  amounts  for  exploration  and  development  expenses 
nor  did  Panhandle  show  any  intention  of  expanding  its 
exploration  activities  or  of  acquiring  additional  gas  lease- 
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holds  which  would  require  a  greater  sum  for  exploration 
and  development. 

The  record  shows  (R.  3604-3606)  that  Panhandle  ex¬ 
pended  during  the  years  1930-51  inclusive,  the  sum  of  $3,- 
877,000  for  delay  rentals ;  $938,000  for  nonproductive  well 
drilling;  and  $1,739,000  for  the  cost  of  abandoned  leases. 
In  addition,  there  had  been  expended  other  sums  for  gen¬ 
eral  administrative  expenses,  preliminary  surveys  and  in¬ 
vestigation  expenses  and  for  taxes  on  gas  acreage  held 
for  future  use  in  the  search  for,  acquisition  and  develop¬ 
ment  of  additional  gas  reserves. 

The  real  risks  of  exploration  and  development  by  Pan¬ 
handle  have  been  shouldered  by  the  rate  payers  and  not 
by  Panhandle’s  stockholders.  The  costs  of  acquiring  and 
holding  the  gas  acreage  mentioned  above  have  been  re¬ 
covered  through  the  rates  allowed.  Likewise,  the  rate 
payers  have  paid  the  costs  of  nonproductive  drilling.  The 
rate  base  has  also  included  the  costs  of  undeveloped  gas 
acreage  which  in  the  instant  case  amounts  to  $1,216,775 
(R.  8668). 

Panhandle’s  risks  were  fully  covered  by  the  allowance 
for  exploration  and  development  and  the  rate  of  return 
allowed.  The  risk  taken  by  Panhandle’s  stockholders  was 
not  comparable  to  the  risks  assumed  by  the  so-called  inde¬ 
pendent  producer.  It  may  be  argued  that  the  consumer 
should  not  be  required  to  assume  the  risks  inherent  in  the 
search  for  and  production  of  natural  gas,  nevertheless, 
such  risks  have  been  so  borne  by  Panhandle’s  customers 
for  many  years. 

But,  Panhandle  would  like  this  Court  to  forget  these 
hard  facts,  (just  as  apparently,  the  Commission  forgot 
them)  and  to  disregard  the  equitable  rights  of  consumers 
in  these  past  payments  for  the  development  of  a  gas  sup¬ 
ply,  and  for  the  future  treat  the  gas  produced  from  Pan¬ 
handle’s  wells  and  leases  as  if  it  were  purchased  from  a 
separate  nonaffiliated  corporation  which  in  the  past  had 
assumed  all  the  risks  of  dry  holes  and  all  the  expense  in¬ 
cident  to  the  acquiring  and  developing  the  gas  supply.  Ele¬ 
mentary  considerations  of  fairness  and  equity  should  pre¬ 
clude  the  shabby  treatment  of  Panhandle’s  customers  and 
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the  ultimate  consumers  of  natural  gas  which  would  result 
if  Panhandle’s  triumph  before  the  Commission  is  not  re¬ 
versed  by  this  Court! 

As  part  of  its  case  to  discredit  the  “original  cost” 
formula,  Panhandle  sought  to  show  that  the  decline  in  the 
percentage  of  “gas  produced”  between  the  years  1942  and 
1951  for  certain  natural  gas  companies  shown  by  Exhibit 
542  presented  by  Witness  Falck,*  was  directly  attributable 
to  the  failure  of  the  Commission  to  give  recognition  to  the 
value  of  the  gas  produced  by  such  companies.  A  proper 
analysis  of  the  record  indicates  clearly  that  the  decline 
in  the  percentage  of  “gas  produced”  is  grounded  in  other 
reasons. 

Witness  Falck ’s  studies  were  confined  to  19  major  nat¬ 
ural  gas  pipe-line  companies  (R.  4476).  Later,  during  the 
cross-examination,  he  stated  that  two  of  the  companies 
he  included — Hope  Natural  Gas  Company  and  United  Fuel 
Gas  Company — ^were  not  revelant  to  the  inquiry  and  could 
be  disregarded  (R.  4823).  Of  the  remaining  17  companies, 
three — El  Paso  Natural  Gas  Company,  Northern  Natural 
Gas  Company  and  Southern  Natural  Gas  Company — 
showed  increased  percentages  of  “gas  produced”  over 
the  period  and,  therefore,  they  could  hardly  be  claimed 
as  examples  supporting  Panhandle’s  proposition. 

Mississippi  River  Ruel  Corporation  purchased  all  of  its 
gas  throughout  the  entire  period;  thus  no  decline  occurred 
in  the  percent  of  purchased  gas.  This  company  commenced 
operation  in  1928,  long  before  the  Natural  Gas  Act  was 
passed  and  has  never  owned  any  producing  properties,® 
thus  the  failure  of  that  corporation  to  acquire  natural  gas 
reserves  can  hardly  be  blamed  on  the  rate  regulatory 
policies  of  the  Federal  Power  Commission. 

If  there  were  any  validity  to  the  claim  that  the  original 
cost  rate  regulatory  policies  of  the  Commission  have 
brought  about  the  decline  in  the  percentage  of  produced 
gas  indicated  by  Exhibit  542  (R.  8511)  for  certain  com¬ 
panies,  then  it  logically  should  be  easy  to  show  that  nat¬ 
ural  gas  companies  which  have  no  rates  subject  to  the 

2  R.  8511.  The  exhibit  contained  no  data  for  the  year  1943. 

3  In  1951  the  company  commenced  the  purchase  of  jjas  from  its  newly  formed 
subsidiary  Natural  Gas  and  Oil  Corporation  (R.  4856). 
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jurisdiction  of  the  Federal  Power  Commission  or  only  a 
minor  fraction  of  their  sales  subject  to  Federal  Power 
Commission  jurisdiction  have  not  experienced  a  similar 
decline  in  their  percentage  of  “gas  produced”.  Witness 
Falck  admitted  that  the  crucial  matter  in  regard  to  his 
theory  was  whether  or  not  they  have  substantial  sales  sub¬ 
ject  to  the  Commission's  jurisdiction  (R.  5040,  5041). 

Two  of  the  companies  used  by  Mr.  Falck  were  Arkansas- 
Louisiana  Gas  Company  and  Lone  Star  Gas  Company.  The 
Arkanss-Louisiana  Gas  Company  ^  has  only  one  small  sale 
subject  to  F.  P.  C.  jurisdiction  while  Lone  Star  Gas  Com¬ 
pany  has  only  recently  engaged  in  making  sales  subject 
to  F.  P.  C.  jurisdiction,  these  city  gate  sales  being  minor.'^ 
Both  companies  are  located  in  areas  of  major  natural  gas 
reserves.  Both  companies  have  extensive  production  op¬ 
erations — Lone  Starts  being  carried  on  by  its  wholly  owned 
subsidiary.  Lone  Star  Producing  Company. 

The  following  tabulation  set  forth  in  the  Staff’s  brief 
shows  how  the  production  and  gas  purchases  of  these  two 
companies  have  developed  during  the  past  ten  years  and 
how  such  companies  have  more  and  more  relied  upon  gas 
purchased  from  other  producers: 


Lone  Star  Gas  Company  « 

Fereent 
Produced  of 
Total  Fro- 


Arkansas-Louisiana  Gas  Company  i 

Fereent 
Produced  of 
Total  Pro¬ 


duced  and  duced  and 


Tear 

Produced 

Purchased 

Purchased 

Produced 

Purchased 

Purchased 

1942 

20,433,333 

56,365,704 

26.6 

34,859,535 

21,994,801 

61.3 

♦1943 

33,303,152 

58,515,779 

36.3 

38,027,756 

51,194,734  8 

42.6 

1944 

37,657,968 

64,304,919 

36.9 

35,071,0.56 

64,708,458 

35.1 

►  1945 

31,341,936 

67,9.54,354 

31.6 

34,448,296 

63,294,310 

35.2 

1946 

27,102,032 

75,172,490 

26.5 

31,447,836 

59,114,914 

34.7 

1947 

26,815,909 

96,990,367 

21.7 

46,394,292 

74,938,400 

38.2 

1948 

28,036,774 

105,127,532 

22.6 

51,396,221 

90,391,324 

36.2 

1949 

2.5,310,130 

112,117,945 

18.4 

49.533,084 

100,324,489 

31.1 

1950 

29,663,796 

127,583,929 

18.8 

63,532,809 

117,662,142 

35.1 

1951 

29,920,888 

145,934,353 

17.0 

71,240,440 

145,885,814 

32.8 

4  F.  P.  C.  Order  issued  April  29,  1953,  Docket  No.  6-1979. 

5  F.  P.  C.  Order  issued  March  28,  1952,  Docket  No.  G-1889,  (R.  5041).  In 
1942,  the  company  had  extensive  sales  subject  to  P.  P.  C.  jurisdiction,  but 
through  reorganization  and  acquisition  of  affiliates,  such  sales  were  subse¬ 
quently  eliminated. 

« Moody ’s  Public  Utilities  and  Standard  and  Poors  Corporation  Descrip¬ 
tions. 

t  F.  P.  C.  Statistics  of  Natural  Gas  Companies. 

8  Moody ’s  Public  Utilities. 
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The  experience  of  these  two  companies  is  paralleled  by 
that  of  other  natural  gas  companies  in  the  Southwest 
which  have  none  or  only  minor  sales  subject  to  F.  P.  C. 
jurisdiction.  For  example,  Southern  Union  Gas  Company 
has  no  sales  subject  to  F.  P.  C.  jurisdiction  and  produced 
in  1942  492  Mcf  and  purchased  1,300,571  Mcf.  In  1951  pro¬ 
duced  gas  amounted  to  1,508,369  Mcf  and  purchased  gas 
51,643,521  Mcf.® 

It  is  obvious  from  the  foregoing  tabulations  and  data 
that  the  lack  of  F.  P.  C.  rate  regulations  of  any  material 
significance  has  not  caused  the  managements  of  the  respec¬ 
tive  companies  to  increase  or  even  maintain  the  percentage 
of  their  gas  supply  from  owned  wells  and  leases.  Rather, 
these  companies  have  relied  more  and  more  upon  gas  pur¬ 
chased  from  other  producers  in  the  same  manner  as  has 
been  done  generally  by  a  number  of  the  particular  natural 
gas  companies  which  Mr.  Flack  listed  in  his  exhibit. 

But,  if  there  still  be  some  question  as  to  whether  the 
so-called  “harsh  regulation’’  of  the  Commission  through 
the  application  of  the  original  cost  rate  method  brought 
about  a  decline  in  the  percent  of  produced  gas  by  natural 
gas  companies  subject  to  F.  P.  C.  jurisdiction.  Petitioner 
invites  the  Court’s  attention  to  the  affairs  of  a  natural  gas 
company  which  is  not  nor  has  it  ever  been  subject  to 
F.  P.  C.  jurisdiction  in  any  form.  Admittedly,  it  is  a  large 
company  situated  in  the  heart  of  the  natural  gas  fields  of 
the  Southwest  (R.  5040-5041). 

Oklahoma  Natural  Gas  Company  produces  and  purchases 
natural  gas  for  transmission,  distribution  and  sale  wholly 
within  the  State  of  Oklahoma.  During  the  10-year  period 
1942-1951  its  production  and  purchases  of  natural  gas  were 
as  follows : 


Year 

Prodttced 

Produced 

Total 

%  Produced 
to  Total 

1942 

38,957,219 

6,2.33,471 

45,190,690 

13.8 

1943 

46,859,811 

11,516.2.50 

58,376,061 

19.7 

1944 

63,069,849 

12,315,308 

75,385,157 

16.3 

1945 

75,926,701 

10,056,802 

85,983,503 

11.7 

1946 

69.1.55,103 

7,371,321 

76,526,424 

9.6 

1947 

74,870,787 

7,440,478 

82,311,265 

9.0 

1948 

77,212,660 

13,418,455 

90,631,115 

14.8 

1949 

79,432,907 

15,632,873 

95,065,780 

16.4 

1950 

88,279,414 

6,775,4.58 

95,054,872 

7.1 

1951 

100,141,914 

5,727,076 

105,868,990 

5.4 

9  F.  P.  C.  Statistics  of  Natural  Gas  Companies. 
10 Moody’s  Public  Utilities. 
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It  can  be  seen  that  this  company  depends  in  the  main 
upon  purchased  ic^as  for  its  supply  and  that  the  trend  for 
company  produced  gas  has  been  generally  downward.  It 
would  be  difficult  to  ascribe  the  failure  of  the  Oklahoma 
Natural  Gas  Company  management  to  increase  or  main¬ 
tain  its  percentage  of  produced  gas  during  the  period  upon 
the  regulator}'  policies  of  the  Federal  Power  Commission. 
Even  Witness  Falck  could  not  go  that  far  (R.  5041).  That 
the  Federal  Powder  Commission  policies  have  played  no 
significant  part  in  this  dependence  upon  purchased  gas  is 
also  indicated  by  the  fact  that  the  three  major  natural  gas 
companies  in  the  State  of  California  depended  entirely  for 
their  gas  supply  upon  dry  gas  and  casinghead  gas  pur¬ 
chased  from  independent  producing  companies  although 
they  were  not  subject  prior  to  1947  to  F.  P.  C.  jurisdic¬ 
tion  and  w’ere  conveniently  located  as  to  large  reserves  of 
natural  gas.“ 

It  is  evident  that  factors  other  than  F.  P.  C.  rate  mak¬ 
ing  policies  motivate  management  decisions  as  to  w'hether 
to  acquire  gas  reserves  either  through  the  purchase  of 
predeveloped  proven  acreage  or  by  contracting  for  a  long¬ 
term  supply  or  whether  the  company  wdll  engage  in  exten¬ 
sive  wildcatting  and  exploratory  operations  of  gas  acreage 
acquired  by  lease  from  the  land  owmers. 

That  companies  have  not  lost  the  incentive  to  explore  for 
and  develop  gas  reserves  under  F.  P.  C.  regulation  is 
demonstrated  by  action  of  the  management  of  the  New 
York  State  Natural  Gas  Corporation  "which  in  the  past  few 
years  has  engaged  extensively  in  such  operations.  That 
company  is  regulated  solely  by  the  Federal  Power  Commis¬ 
sion  and  makes  no  sales  except  in  interstate  commerce  for 
resale.  Starting  with  1942,  the  reference  year  used  by 
Witness  Falck,  the  information  reported  to  the  Federal 
Power  Commission  by  such  company  show’s  that  in  that 
year  it  produced  884,793  Mcf  and  purchased  5,239,373  Mcf. 
In  that  year  the  company  expended  for  exploration  and  de¬ 
velopment  costs  $86,835.  In  1951,  the  company  produced 
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36,551,767  Mcf  aiul  purchased  50,247,347  Mcf.  Explora¬ 
tion  and  development  costs  for  that  year  were  $745,230.^- 
The  fact  that  several  new  pipe-line  ventures  which  have 
built  lines  from  the  Southwest  in  recent  years  depended 
wholly  on  a  purchased  gas  supply  was  hardly  a  sufficient 
basis  for  "Witness  Falck  to  conclude  that  Commission  rate 
making  policy  was  wholly  responsible  for  the  situation. 
It  is  obvious  that  the  witness’  conclusion  was  based  upon 
a  very  superficial  examination  of  the  matter  and  that  no 
reasonable  basis  exists  for  such  conclusion.  The  explora¬ 
tion  and  development  of  sufficient  reserves  of  natural  gas 
to  meet  the  needs  of  a  large  pipe-line  project  such  as  the 
companies  listed  by  Mr.  Falck  is  a  long-term  proposition 
and  not  something  that  can  be  achieved  over  night.  It 
would  have  taken  years  for  the  promoters  of  any  of  these 
lines  to  have  developed  several  trillion  feet  of  gas  supply 
necessary  to  justify  such  a  pipe  line  project  by  standard 
exploration  methods  applied  to  leased  acreage.  The  only 
'  source  of  gas  supply  which  could  be  secured  quickly  was 
from  producers  who  had  already  explored  for  and  found 
such  supplies,  namely,  the  major  oil  companies.  Undoubt¬ 
edly,  the  promoters  of  these  projects  had  the  choice  to 
some  extent,  at  least,  of  buying  outright  developed  gas 
reserves  or  of  purchasing  the  gas  under  long-term  pur¬ 
chase  contracts.  "With  the  opportunity  of  securing  long¬ 
term  purchase  contracts  at  what  was  believed  at  the  time 
to  be  reasonable  prices  which  would  be  relatively  stable 
over  a  long  period  of  years  there  was  a  substantial  ad¬ 
vantage  to  be  achieved  over  the  outright  purchase  of 
proven  gas  reserves.  No  large  capital  outlay  was  neces¬ 
sary.  The  financing  of  the  pipe  lines  themselves  would 
doubtless  have  been  more  difficult  if  many  more  millions 
of  securities  would  have  had  to  be  issued  to  purchase  out¬ 
right  a  developed  gas  suply.  For  example,  the  purchase  of 
3  trillion  cubic  feet  of  proven  reserves  would  cost 
$90,000,000  at  the  rate  of  3^  per  Mcf. 

Another  facet  of  this  situation  relates  to  gas  secured 
from  oil  and  condensate  fields  and  from  recycling  opera- 
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tions.  The  pipe-line  promoters  were  not  interested  in 
taking  on  these  varied  operations  of  the  oil  companies  at 
the  outset  of  a  new  pipe-line  venture;  therefore,  from  the 
point  of  view  of  the  promoter  it  was  logical  that  a  gas  sup¬ 
ply  be  acquired  by  gas  purchase  contracts  from  other  pro¬ 
ducers.  There  were  instances,  however,  where  some  of 
the  promoters  of  these  pipe-line  projects  held  reserves  of 
their  own  and  for  which  the  pipe-line  project  provided  a 
market.^^  Because  of  tlie  advantages  inherent  in  the  per¬ 
centage  depletion  allowances  for  Federal  income  taxes, 
substantial  financial  advantage  to  the  producers  could  be 
secured  by  retaining  control  in  their  own  hands  of  the 
production  part  of  the  project  and  selling  the  gas  to  the 
pipe-line  company  under  a  long-term  contract.  The  record 
shows  that  since  these  pipe-line  companies  have  gone  into 
operation  most  of  them  have  formed  affiliated  production 
companies  who  are  engaged  in  the  production  of  natural 
gas  and  sale  of  same  to  the  pipe-line  company  although 
at  this  time  it  is  on  a  somewhat  limited  scale  (R.  4831, 
4851,  4856,  4864). 

Thus,  it  is  quite  clear  that  there  is  a  great  deal  more 
to  the  question  of  why  natural  gas  companies  have  de¬ 
pended  more  and  more  on  other  producers  for  their  gas 
supply  than  the  very  easy  rationalization  advanced  by 
Panhandle  and  its  Witness  Falck  concerning  the  effect  of 
the  Commission’s  policies. 

Panhandle  further  claimed,  that  under  the  Commission’s 
original  cost  method  of  regulation.  Panhandle  w’ould  re¬ 
ceive  a  return  of  less  than  nothing  for  its  own  produced 
gas.  Exhibit  578,  previously  referred  to  (R.  8802),  was 
used  by  Panhandle’s  Witness  Stutzman  in  an  effort  to 
establish  this  point.  This  exhibit,  upon  which  Panhandle 
relied,  was  completely  discredited  upon  cross-examination 
of  the  witness.  The  exhibit  purported  to  show  that  the 
net  revenue  from  the  Company’s  production  operations 
was  a  negative  amount  of  $907,544  under  the  Commission’s 
cost  method.  This  result  was  arrived  at  by  deducting  from 
the  return  of  $623,286  allowed  on  Panhandle’s  net  invest- 

13  Tennessee  Gas  Transmission  Company,  Transcontinental  Gas  Pipe  Line 
Corporation. 
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merit  in  wells  and  leaseholds  “products  extraction’’  net 
revenues  of  $993,306  and  the  Federal  Income  Tax  savings 
derived  from  the  statutory  depletion  allowance  of  $537,524. 
The  witness  admitted  that  under  the  Commission’s  cost 
method  Panhandle’s  stockholders  would  get  the  return  of 
$623,286  after  taxes,  but  he  was  of  the  opinion  that  Pan¬ 
handle  stockholders  were  entitled  to  the  items  of  $537,524 
and  $993,306  as  additional  return  (R.  5591-5601).  These 
items  are  shown  on  top  of  the  return  which  would  have 
been  secured  through  the  use  of  the  field  price  ori^nally 
proposed  by  Panhandle  to  be  included  in  operating  ex¬ 
penses  as  a  substitute  for  production  costs  plus  return. 

Until  the  issuance  of  the  majority  opinion  and  Order 
in  Opinion  No.  269,  and  as  long  as  the  Commission  had 
regulated  rates  and  accounting  procedures  of  the  utilities 
subject  to  its  jurisdiction,  it  had,  without  exception  and 
with  full  judicial  approval,  followed  the  original  cost 
niethod-Jif— valuation  of  utility  property,  as  being  that 
w’hich  represented  a  “just”  and  “fair”  rate  method,  and 
one  which  gave  to  the  ultimate  consumers  “the  low^est  rea¬ 
sonable  rate”  'v^ithin  the  meaning  of  the  Natural  Gas  Act. 
In  fact,  the  Commission  had  given,  prior  to  Opinion  No. 
269,  recognition  to  estimates  of  reproducing  a  utility’s 
“plant”  facilities,  and  had  in  the  past  expressly  rejected 
the  demands  of  natural  gas  companies  engaged  in  produc¬ 
tion  for  the  inclusion  of  the  rate  making  formula  of  the 
field  price  for  the  gas  produced  by  them. 

The  field  price  of  gas  is  that  being  obtained  by  unregu¬ 
lated  independent  producers  from  interstate  pipelines  and 
is  determined  by  what  the  market  vrill  bear.  There  is  no 
relationship  between  the  field  price  being  obtained  by  pro¬ 
ducers  in  an  open,  unregulated  market  and  the  cost  to  a 
regulated  utility  of  producing  such  gas,  ^whether  the  re¬ 
turn  on  investment  included  in  such  cost  is  based  upon 
the  valuation  of  capital  assets  at  original  cost,  reproduc¬ 
tion  cost  or  otherwise. 

Although  the  U.  S.  Supreme  Court  has  in  the  past  sanc¬ 
tioned  the  refusal  of  the  Commission  to  substitute  uncon¬ 
trolled  field  price  for  cost  of  service,  in  the  instant  case, 
the  Commission  was  successfully  urged  by  Panhandle  to 
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reverse  its  long  established  policy  of  rewarding  the  in¬ 
vestors  in  a  relatively  risk  free  utility  enterprise  with  a 
fair  return  upon  the  cost  of  the  facilities  purchased  with 
their  funds  and  devoted  to  the  public  service. 

The  Commission  did  this,  despite  the  fact  that  today, 
almost  every  Federal  and  state  administrative  agency 
charged  with  the  responsibility  of  regulating  public  utility 
rates  has  adopted  the  original  cost  doctrine!  The  over¬ 
whelming  acceptance  of  this  basic  premise  in  the  utility  rate 
making  process  by  agencies  functioning  in  a  great  variety 
of  political  and  economic  climates  should,  in  and  of  itself, 
signify  an  inherent  superiority  in  the  original  cost  doc¬ 
trine. 

As  stated  hereinbefore.  Panhandle  urged  that  because 
the  so-called  independent  producers  were  able  to  secure 
prices  for  their  gas  which  were  higher  than  those  Pan¬ 
handle  heretofore  received  for  its  produced  gas  on  the 
basis  of  recovery  of  all  costs  plus  a  reasonable  return,  Pan¬ 
handle  was  being  penalized  or  discriminated  against.  Of 
course,  if  the  limitation  on  profits  is  penalization  or  dis¬ 
crimination,  then  the  Petitioner  respectfully  submits  that 
all  regulation  which  is  aimed  at  limiting  profits  to  a  rea¬ 
sonable  level  is  discriminatory  and  penalizes  those  engaged 
in  a  public  calling. 

So  long  as  some  producers  are  subject  to  governmental 
restraints  on  profits  and  others  are  not,  disparities  in 
prices  and  profits  are  bound  to  exist,  hut  that  factor  does 
not  justify  the  removal  of  the  limitation  on  profits  by  a 
regulatory  agency  from  any  segment  of  a  business  which 
it  is  duty  bound  to  regulate  in  the  public  interest! 

In  all  probability  regulatory  commissions  would  today 
be  employing  the  original  cost  method  without  exception 
if  a  U.  S.  Supreme  Court  Justice  had  not  chanced  to  in¬ 
clude  a  particular  general  statement  in  a  judicial  opinion 
rendered  in  1898  when  there  existed  conditions  which  could 
now  not  recur  in  the  ordinary  course  of  events.  This 
statement  (frequently  referred  to  as  dictum  by  the  legal 
scholars)  came  to  be  known  as  the  rule  in  Smyth  v.  Ames 
(1898),  169  U.  S.  466. 

The  advantages  inherent  in  the  original  cost  doctrine 
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generally  appear  in  the  profuse  criticism  of  the  Smyth 
case  which  until  the  Hope  decision  had  been  construed  as 
requiring  every  regulatory  commission  to  consider  factors 
in  addition  to  original  cost  in  arriving  at  a  value  of  the 
'  utility's  property  in  a  rate  proceeding.  Petitioner  believes 
it  to  be  appropriate  therefore  to  touch  upon  the  rise  and 
fall  of  the  Smyth  rule  and  to  examine  some  of  the  critical 
'  remarks  which  have  been  leveled  thereat  by  Commissions, 
Courts,  and  disinterested  writers. 

Prior  to  the  unwittingly  momentous  Smyth  opinion,  the 
U.  S.  Supreme  Court  recognized  the  right  of  state  legisla¬ 
tures  to  regulate  the  charges  to  be  exacted  by  public  utili¬ 
ties  {Munn,  V.  Illinois  (1877),  94  U.  S.  113],  but  had  not 
said  much  regarding  the  manner  in  which  rates  were  to  be 
determined,  so  long  as  they  were  not  confiscatory  of  the 
utility  investors’  property. 

In  Doy  V.  Beidelman-  (1888),  125  U.  S.  680,  the  Court 
indicated  that  it  could  not  rule  upon  the  reasonableness 
of  rates  without  proof  of  the  utility’s  financing  or  of  the 
price  it  had  paid  for  its  property. 

Just  prior  to  the  Smyth  case,  the  U.  S.  Supreme  Court 
indicated  that  whether  a  utility  w-ould  be  entitled  to  a 
'  rate  which  would  enable  it  to  earn  a  profit  over  and  above 
the  fixed  charges  on  its  debt  capital  would  depend  largely 
upon  whether  there  had  been  “extravagance  and  a  need¬ 
less  expenditure  of  money.”  Reagan  v.  Farmer^ s  Loan  c0 
Trust  Co.  (1894),  154  U.  S.  362. 

Mr.  Justice  Harlan  announced  in  the  Smyth  case  that 
the  basis  of  all  calculations  as  to  the  reasonableness  of 
rates  must  be  the  “fair  value”  of  the  property  being  used 
for  the  convenience  of  the  public,  and  in  order  to  ascertain 
that  value,  various  factors  had  to  be  considered  includ¬ 
ing  the  original  cost  of  construction  and  the  present_cost 
of  construction.  In  the  Smyth  case  the  railroads  whose 
rates  were  being  regulated  argued  in  favor  of  the  applica¬ 
tion  of  original  historical  costs  which  were  many  times 
greater  than  the  then  “present  fair  value”.  (Professor 
Clemens,  “Economics  and  Public  Utilities”  Appleton- 
Century-Crofts,  Inc.,  New  York  1950,  P.  141).  F.  H.  “^ook 
states  in  his  article  “History  of  Rate-Determination  Un- 
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der  Due  Process  Clauses”,  11  U.  of  Chicago  Law  Review, 
1944,  that  Justice  Harlan  enunciated  his  rule  to  combat 
the  danger  of  padded  asset  accounts,  fictitious  expense 
items  and  unwise  expenditure  of  money  invested.  It  was 
perhaps  to  ascertain  the  validity  of  the  proffered  histori¬ 
cal  (estimated  original)  costs  and  the  wisdom  of  the 
claimed  expenditures,  that  Mr.  Justice  Harlan  advocated 
a  comparison  with  the  current  costs  of  producing  the  same 
facilities. 

It  appears,  therefore,  that,  not  only  prior  to  the  Smyth 
case,  but  actually  in  the  Smyth  case  itself,  the  Court  was 
primarily  concerned  with  the  protection  of  actual  invest¬ 
ments  in  the  facilities  devoted  to  public  service  and  with 
a  means  of  assuring  the  elimination  of  improper  expendi¬ 
tures  from  a  rate  base. 

In  its  utility  rate  decisions  subsequent  to  the  Smyth  case, 
the  U.  S.  Supreme  Court  embraced  the  letter  of  Justice 
Harlan’s  opinion,  emphasized  reproduction  costs,  and  pro¬ 
duced  a  state  of  general  confusion. 

“The  so-called  rule  of  Smyth  v.  Ames  has  been 
found,  in  the  words  of  Justice  Brandeis,  *  legally  and 
economically  unsound.’  However,  in  the  heavy  hands 
of  Justice  Butler,  that  most  able  and  diligent  black¬ 
smith  of  the  law,  it  was  hammered  into  the  rule  of 
present  fair  value  that  has  bound  and  hamstrung  com¬ 
mission  regulation  for  almost  five  decades.  The  rule 
was  flimsy  material  from  which  to  fashion  such  bind¬ 
ing  doctrine.”  Clemens,  supra ^  p.  157. 

“The  rule  of  Smyth  v.  Ames  is  ambiguous  and  with¬ 
out  substance.  Insofar  as  the  Court  gave  it  content, 
fair  value  came  to  mean  present  value,  and,  in  effect, 
cost  of  reproduction.  But  the  Court  refused  to  com¬ 
mit  itself  to  any  specific  formula  or  theory.”  Clemens, 
supra,  p.  147  . 

“The  effect  of  this  procedure  was  to  set  up  myriads 
of  possible  rate  bases,  depending  upon  the  particular 
set  of  prices  chosen.  Every  rate  case  brought  forth 
rate  bases  in  wondrous  profusion  and  variety.  In  the 
Bluefield  Water  Works  case,  a  property  valued  by  the 
West  Virginia  Commission  at  ^60,000  was  given 
values  by  the  company  ranging  from  $624,0(W  to 
$1,195,000. 
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“The  line  of  the  Court’s  decisions  grew  more  twisted 
and  tortuous.  Within  a  few  weeks  in  1923  the  Court 
decided  three  cases  in  diametrically  different  man¬ 
ners.  Perhaps  the  Court  attempted  to  make  up  in 
impartiality  what  it  failed  to  give  in  definity.”  Clem¬ 
ens,  supra,  p.  144. 

The  language  in  the  Smyth  opinion  was  not  universally 
accepted  without  question  among  commissions  and  judges. 
As  early  as  1914,  the  Massachusetts  regulatory  commis¬ 
sion  adopted  the  prudent  investment  theory  of  valuation. 
(Professor  J.  R.  Rose,  “The  Hope  Case  and  Public  Utility 
Valuation  in  the  States,”  54  Columbia  Law  Review  188, 
1954). 

In  his  renowned  separate  opinion  in  Missouri  ex  rel. 
Southwestern  Bell  Tel.  Co.  v.  USC  (1923),  262  U.  S.  276, 
Mr.  Justice  Brandeis  penetratingly  set  forth  the  case  for 
the  prudent  investment  doctrine  (original  cost  of  facilities 
prudently  acquired)  in  terms  which  have  not  since  been 
improved  upon. 

In  the  1930 ’s  the  Federal  Power  Commission  prescribed 
a  classification  of  accounts  to  be  followed  for  rate  pur¬ 
poses  by  the  utilities  subject  to  its  jurisdiction  which  in 
effect  constituted  an  adoption  of  the  original  cost  doc¬ 
trine. 

In  the  Hope  case  the  U.  S.  Supreme  Court  deemed  it  ap¬ 
propriate  to  expunge  the  Smyth  rule  as  it  had  come  to  be 
construed.  By  upholding  the  Commission  in  employing 
original  cost  as  a  rate  base  and  in  repudiating  evidence 
of  reproduction  costs,  the  Court  established  that  a  valua¬ 
tion  of  utility  property  based  entirely  upon  original  cost 
provides  full  protection  under  the  due  process  clause  to 
utility  investors. 

Since  the  Hope  decision  “Practically  all  commissions 
have  prescribed  accounting  systems  similar  to  that  of  the 
FPC  *  •  Clemens,  supra,  p.  178.  Professor  Bose  re¬ 
ports  in  his  article  {supra)  that  of  43  states  surveyed  by 
him  only  9  have  given  some  recognition  to  the  Smyth 
“fair  value”  doctrine  subsequent  to  the  Hope  decision. 
Tw’enty-seven  jurisdictions  are  reported  as  having  switched 
to  original  cost  since  Hope. 
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In  his  opinion  in  the  Southivestern  Bell  case,  supra,  Mr. 
Justice  Brandeis  made  the  following  statements  which 
clearly  demonstrate  the  advantages  of  the  original  cost 
rate  base  doctrine  over  any  alternative  method  in  the 
rate  making  process: 

“Mr.  Justice  Brandeis  with  whom  Mr.  Justice 
Holmes  concurs: 

“I  concur  in  the  judgment  of  reversal.  But  I  do  so 
on  the  ground  that  the  order  of  the  State  Commis¬ 
sion  prevents  the  utility  from  earning  a  fair  return 
on  the  amount  prudently  invested  in  it.” 

“The  so-called  rule  of  Smyth  v.  Ames  is,  in  my  opin¬ 
ion,  legally  and  economically  unsound.  The  thing  de¬ 
voted  by  the  investor  to  the  public  use  is  not  specific 
property,  tangible  and  intangible,  but  capital  em¬ 
barked  in  the  enterprise.  Upon  the  capital  so  in¬ 
vested  the  Federal  Constitution  guarantees  to  the 
utility  the  opportunity  to  earn  a  fair  return.  Thus, 
it  sets  the  limit  to  the  power  of  the  state  to  regulate 
rates.  The  Constitution  does  not  guarantee  to  the 
utility  the  opportunity  to  earn  a  return  on  the  value 
of  all  items  of  property  used  by  the  utility,  or  of  any 
of  them.  *  *  *” 

“*  *  *  The  owner  is  at  liberty,  in  the  absence  of  con¬ 
trolling  statutory  provision,  to  withdraw  his  property 
from  the  public  service ;  and,  if  he  does  so,  may  obtain 
for  it  exchange  value.  *  *  •»> 

“  •  *  *  But  so  long  as  the  specific  items  of  property 
are  employed  by  the  utility,  their  exchange  value  is 
not  of  legal  significance.” 

“*  *  *  The  experience  of  the  twenty-five  years  since 
that  case  [Smyth  v.  Ames']  was  decided  has  demon¬ 
strated  that  the  rule  there  enunciated  is  delusive. 

“•  *  *  To  give  to  capital  embarked  in  public  utili¬ 
ties  the  protection  guaranteed  by  the  Constitution,  and 
to  secure  for  the  public  reasonable  rates,  it  is  essen¬ 
tial  that  the  rate  base  be  definite,  stable,  and  readily 
ascertainable;  *  *  *” 

“*  *  *  the  late  John  M.  Eshleman,  first  president  of 
the  California  Railroad  Commission,  said:  •  the 

cost  of  doing  the  business,  plus  a  return  upon  the  capi- 
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tal  necessarily  invested  in  the  business,  which  return 
shall  be  as  great  as  is  otfered  in  other  businesses  of 
similar  hazard,  is  all  that  ought  to  be  accorded  for 
the  future,  and  it  is  all  that  will  be  accorded  if  the 
public  has  any  business  sense.  And  if  more  is  asked 
by  the  private  owner,  then  he  may  expect  no  sympathy 
when  he  finds  the  public  his  competitor  and  Ms  earn¬ 
ing  power  impaired.^ 

“In  adoption  of  the  amount  prudently  invested  as 
the  rate  base  and  the  amount  of  the  capital  charge 
as  the  measure  of  the  rate  of  return  would  give  defi¬ 
niteness  to  these  two  factors  involved  in  rate  contro¬ 
versies  which  are  now  shifting  and  treacherous,  and 
which  render  the  proceedings  peculiarly  burdensome 
and  largely  futile.  Such  measures  offer  a  basis  for 
decision  which  is  certain  and  stable.  The  rate  base 
would  be  ascertained  as  a  fact,  not  determined  as  mat¬ 
ter  of  opinion.  It  would  not  fluctuate  with  the  market 
price  of  labor,  or  materials,  or  money.  It  would  not 
change  with  hard  times  or  sMfting  populations.  It 
would  not  be  distorted  by  the  fickle  and  varying  judg¬ 
ments  of  appraisers.  Commissions,  or  courts.  It  would, 
when  once  made  in  respect  to  any  utility,  be  fixed,  for 
all  time,  subject  only  to  increases  to  represent  addi¬ 
tions  to  plant,  after  allowance  for  the  depreciation 
included  in  the  annual  operating  charges.  •  •  •  »» 

In  recent  years,  various  state  utility  commissions  have 
made  the  following  observations  with  respect  to  the  origi¬ 
nal  cost  doctrine : 

“*  *  *  the  Board  deems  it  appropriate  to  base  its 
findings  as  to  rate  base  largely  upon  evidence  in  the 
record  as  to  average  net  plant  investment.  TMs  ap¬ 
pears  reasonable  not  only  because  of  the  infirmities 
in  the  Company’s  current  cost  estimate  heretofore 
pointed  out  but  because  of  the  inherent  reasonableness 
of  using  actual  investment  as  a  measure  of  rate  base. 
Utilities  are  not  able  to  pick  and  choose  the  periods 
when  they  will  install  plant.  If  the  servicing  of  the 
public  requires  the  installation  of  additional  facili¬ 
ties,  the  utility  may  not  defer  the  investment  merely 
because  price  levels  appear  high.  *  *  •’>  N.  J.  Board 
of  PUC,  re  N.  J.  BeU.  Tel  Co.  (1947),  72  PUR  (NS) 
37,49 
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<<•  #  •  company  urged  that  the  return  to  its  in¬ 
vestors  should  reflect  the  changes  in  purchase  value 
of  their  dollars  and  that  a  return  upon  a  reproduc¬ 
tion-cost-new  rate  base  merely  achieves  this  end  re¬ 
sult. 

“We  cannot  accept  this  position  of  the  company. 
Reproduction  cost  new  as  the  sole  determinate  of 
fair  value  of  utility  property  has  no  foundation  in  the 
law  or  in  the  equities  of  rate  regulation.  It  is  not 
generally  reliable  or  equitable  for  the  purpose  of  de¬ 
termining  fair  and  reasonable  rates.  The  determina¬ 
tion  of  fair  value  of  utility  property  requires  a  con¬ 
sistent  standard,  whereas  reproduction  cost  new  in¬ 
volves  consideration  of  continuously  changing  values 
and  affords  no  such  standard.  Furthermore,  it  is  not 
realistic.  It  does  not  represent  an  actual  outlay  of 
money  by  investors;  and,  it  attempts  to  attach  a  value 
of  property  determined  under  competitive  conditions 
in  the  sale  of  its  products  to  property  devoted  to 
public  use  under  regulated  monopolistic  conditions. 
Nor,  does  it  merely  reflect  the  change  in  purchase  value 
of  investors  dollars.  Since  the  cost  of  bond  money 
and  preferred  equity  are  fixed,  the  resulting  increment 
or  decrement  in  return  falls  wholly  upon  the  common 
stockholders  with  corresponding  inequities  of  excess 
or  deficiency.” 

“After  the  consideration  of  all  the  testimony  and 
exhibits  in  the  case,  and  carefully  analyzing  the  evi¬ 
dence,  we  find  the  fair  value  of  petitioners  property 
devoted  to  its  natural  gas  department  to  be  repre¬ 
sented  by  the  original  cost  rate  base  developed  by  the 
Commission  staff.  *  • 

<(*  «  •  base,  in  our  opinion,  affords  a 

proper  measure  of  the  actual  dollars  of  net  investment 
in  the  natural  gas  operations  of  Consumers  Power 
Company  and  is  a  proper  basis  upon  which  to  compute 
the  necessary  revenues  for  the  company.  •  •  Mich. 
PSC,  re  Consumers  Power  Co.  (1949),  78  PUR  (NS) 
315,  326. 

“The  Commission  is  of  the  opinion  that  a  rate  base 
predicated  upon  net  average  investment  ascertained 
from  original  cost,  less  accrued  depreciation,  plus  al¬ 
lowance  for  working  capital,  is  fair  to  the  Utility,  its 
investors,  and  consumers  or  subscribers,  and  gives 
recognition  to  every  dollar  invested  in  the  property 
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used  and  useful  in  rendering  the  public  service.’^  Fla. 
RB  and  PUC,  re  Southern  Bell.  T.  S  T.  Co.  (1949),  80 
PUR  (NS)  161,  170. 

•  fpjjg  adoption  of  the  above  original  cost  de¬ 
preciated  value  as  a  rate  base  is  consistent  with  the 
Commission's  determination  in  the  earlier  fare  case 
and  also  with  the  Commission’s  policy  of  using  pru¬ 
dent  investment  less  accrued  depreciation  as  a  fair  rate 
base.  This  basis  of  value  appears  reasonable  and 
proper,  both  to  the  Company  and  to  the  public  and  will 
be  used  in  the  determinations  in  this  case.”  Ga.  PSC, 
re  Georgia  Pou'er  Co.  (1949),  81  PUR  (NS)  240,  242. 

“We  adhere  to  the  traditional  Massachusetts  theory 
of  prudent  investment. 

“Stated  tersely,  ‘it  is  the  money  honestly  and  pru¬ 
dently  invested  and  devoted  to  the  public  service  that 
is  entitled  to  earn  a  fair  return.  *  *  *,* 

“The  clearest,  as  well  as  the  best-known  exposition 
of  the  Massachusetts  theory  of  prudent  investment 
was  that  of  the  late  Justice  Brandeis  in  his  separate 
opinion  in  the  Southw’estern  Bell  Telephone  Case,  in 
w'hich  he  called  attention  to  the  factor  of  stability  of 
the  rate  base  brought  about  and  accomplished  by  the 
use  of  the  prudent  investment  theory.”  Mass.  Dept, 
of  PU,  re  New  England  T.  &  T.  Co.  (1949),  83  PUR 
(NS)  238,  271. 

“In  the  Uniform  System  of  Accounts  prescribed  by 
the  Federal  Communications  Commission,  Feder^ 
Register,  Volume  13,  No.  105,  dated  May  28,  1948, 
^31.100:1,  Telephone  Plant  in  Service  is  defined: 
‘This  account  shall  include  the  original  cost  of  the  com¬ 
pany’s  property  used  in  telephone  service  •  •  •  »  This 
method  of  considering  Telephone  Plant  in  Service, 
which  is  predicated  upon  the  actual  money  cost  of  the 
property  at  the  time  w'hen  it  was  first  dedicated  to 
public  use,  constitutes  in  our  judgment  the  most  equi¬ 
table  method  available  for  achieving  a  just  determina¬ 
tion  of  the  rate  base.  •  •  •»»  Vt.  PSC,  re  New  Eng¬ 
land  T.  &  T.  Co.  (1950),  83  PUR  (NS)  414,  430. 

Original  Cost  Less  Depreciation.  The  Commis¬ 
sion  has  found  from  the  evidence  that  the  original 
cost  less  depreciation  rate  base  of  the  company  in  the 
year  1951  will  approximate  the  sum  of  $8,088,000. 


“It  has  been  the  view  of  the  Commission  for  some 
time  that  in  rate-making  matters  this  type  of  base  is 
most  acceptable  to  it  in  performing  its  dual  function 
of  protecting  the  investors  of  regulated  telephone 
utilities  and  their  subscribers;  and  thus  we  feel  it  un¬ 
necessary  to  elaborate  further  upon  the  subject,  ex¬ 
cept  to  say  that  the  Commission  still  adheres  to  this 
view/^  Wvo.  PSC,  re  Mountain  States  T.  &  T.  Co. 
(1951),  89  PUE  (NS)  341,  439. 

“This  Commission  holds  to  the  theory  that  the  cost 
of  plant,  when  first  devoted  to  public  use,  represents 
the  most  acceptable  value  for  rate-making  purposes. 
•  *  La.  PSC,  ex  parte  Westside  Trcmsit  Lines,  Inc. 
(1951),  91  PUR  (NS)  56,  57. 

“We  have  selected  as  our  approach  in  the  determi¬ 
nation  of  a  just  end  result  the  use  of  an  original  cost, 
or  an  investment  rate  base,’’  the  supreme  court  of 
Florida  recently  said  in  Jacksonville  Gas  Corp.  v. 
Railroad  S  Public  Utilities  Commission  (1951),  50  So. 
(2d)  887,  893.  *  But  from  a  view  of  the  whole 

situation,  we  are  convinced  that  fairness  and  reason¬ 
ableness  may  be  meted  out  to  consumer  and  investor 
by  gauging  the  amount  the  latter  is  to  receive  on  the 
basis  of  the  ‘actual  cost,’  a  figure  which  obviously  is 
more  accurate  than  ‘present  value’  based  on  estimate, 
and  more  stable  when  value  is  so  affected  by  changing 
conditions,  and  that  these  changes  may  be  compen¬ 
sated  from  time  to  time  by  varying  the  percentage  of 
return  so  that  the  holder  of  a  share  of  stock  will  receive 
an  amount  to  which  he  is  at  the  time  fairly  entitled.” 

To  the  same  effect  see  Southwestern  Bell  Teleph.  Co.  v. 
State  (1951),  230  P.  (2d)  260. 

Original  cost  or  investment  is  a  fact  which  is  readily 
ascertainable.  In  this  case  it  is  not  in  dispute.  Reproduc¬ 
tion  cost  or  a  “fair  value”  rate  base  is  always  a  matter  of 
controversy  between  the  experts.  As  Justice  Stone  said 
in  1935 : 

“In  assuming  the  task  of  determining  judicially  the 
present  fair  replacement  value  of  the  vast  properties 
of  public  utilities,  courts  have  been  projected  into 
the  most  speculative  undertaking  imposed  upon  them 
in  the  entire  history  of  English  jurisprudence.”  (Dis¬ 
sent,  concurred  in  by  Justices  Brandeis  and  Cardozo 
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in  WeM  V.  Chesapeake  d  P.  Teleph.  Co.,  295  TJ.  S.  662.) 
“Rate  cases  of  this  importance  require  vast  prepara¬ 
tion,  are  lenjrthy  to  try,  and  involve  enough  technical 
questions  without  enlarging  the  field  of  controversy.” 

“*  *  *  The  investment  cost  does  not  change.  The 
investors  in  the  company’s  securities  can  tell  what  the 
balance  sheet  shows  as  to  the  amount  of  the  company’s 
investment  or  cost  of  plant.  The  investor  knows  that 
in  times  of  inflation  or  deflation  the  amount  is  fixed. 
He  has  no  such  guide  if  the  company’s  assets  are  to 
be  revalued  from  day  to  day. 

“There  are  manv  theoretical  reasons  which  have 
been  cited  by  the  experts  for  the  use  of  an  original  cost 
rate  base  some  of  which  seem  to  us  compellingly  to 
urge  its  use.  However,  if  for  no  other  reason,  the 
practical  aspects  of  a  speedy  determination  of  a  rate 
case  and  of  reducing  the  number  of  unknown  factors 
to  the  greatest  possible  degree  leads  us  to  the  un¬ 
qualified  conclusion  that  the  policies  follovred  by  this 
Commission  in  the  past  have  been  correct;  and  that 
we  can  reach  a  just  and  equitable  result — and  certainly 
a  speedier  one — by  adhering  to  the  principles  this 
Commission  has  followed  without  challange  by  the 
courts. 

“One  argument  advanced  by  the  company  deserves 
comment,  that  we  are  in  a  period  of  inflation;  that 
the  cost  of  replacing  the  property  is  more  than  its 
original  cost  and  that  the  effect  on  investors  ■will  be 
to  discourage  them  from  putting  their  money  in  utili¬ 
ties  ■where  the  original  cost  rate  base  is  used.  This  is 
based  upon  the  assumption  that  in  fixing  rates  con¬ 
sideration  has  not  been  given  to  the  force  of  inflation 
or  the  decreasing  purchasing  power  of  the  dollar.  The 
adoption  of  a  replacement  cost  rate  base,  it  is  argued, 
would  be  a  clear  indication  that  regulatory  Commis¬ 
sions  recognize  that  impact.  However,  one  of  the 
■vdee  presidents  of  the  telephone  company  testified 
that  it  was  immaterial,  so  long  as  it  was  made  clear  to 
investors  that  regulatory  Commissions  did  recognize 
the  impact  of  inflation,  whether  it  was  done  by  adopt¬ 
ing  the  tj’pe  of  rate  base  argued  for  by  the  company  or 
bv  considering  that  matter  in  the  rate  of  return.”  N.  Y. 
PSC,  (1951),  re  N.  Y.  Telephone  Co.,  91  PUR  (NS) 
231,  256. 
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“Since  the  Commission  has  just  recently  (April  9, 
1952)  passed  upon  the  rate  base  standard  in  the  Wis- 
consdn  Telephone  Case,  supra,  [93  PUR  (NS)  490]  we 
repeat  below  the  relevant  parts  of  that  opinion : 

“  ‘The  issue  as  to  proper  valuation  of  property  for 
rate-making  purposes  has  a  long  history  of  contro¬ 
versy  since  the  historic  decision  of  the  United  States 
Supreme  Court  in  Smyth  v.  Ames  (1898),  169  U.  S.  466, 
42  L.  ed.  819,  18  S.  C!t.  418.  From  1898  and  until  the 
United  States  Supreme  Court  decision  in  Federal 
Power  Commission  v.  Hope  Nat.  Gas  Co.  (1944),  320 
U.  S.  591,  88  L.  ed.  333,  51  PUR  (NS)  193,  64  S.  Ct. 
281,  regulatory  Commissions  were  urged  to  apply  vari¬ 
ous  and  often  inconsistent  theories  of  valuation  de¬ 
pending  upon  the  prevailing  price  levels.  If  original 
costs  were  higher  than  the  general  price  levels,  the 
utilities  then  persuaded  some  Commissions  and  courts 
to  adopt  the  original  cost  theory  of  valuation;  if  the 
general  price  level  at  the  time  of  a  rate  case  were 
higher  than  original  costs,  then  contrary  theories  were 
urged  by  the  utilities  and  often  adopted.  A  single  con¬ 
sistent  valuation  theory  thus  seemed  impossible  of  at¬ 
tainment. 

“  ‘Traditionally,  this  Commission  has  long  espoused 
the  investment  cost  method  of  establishing  the  rate 
base.  See  Wauheslm  Gas  <&  E.  Co.  v.  Railroad  Com¬ 
mission.,  181  Wis.  281,  301,  PUR  1923E  634,  194  NW 
846.  Since  the  Hope  Case,  this  Commission  has  con¬ 
sidered  that  it  is  completely  free  to  rely  exclusively 
on  the  investment  cost  standard,  so  long  as  the  rate 
of  return  applied  to  that  standard  achieved  the  re¬ 
quired  reasonable  end  result.  This  has  been  recog¬ 
nized  as  the  law  in  Wisconsin  long  before  the  United 
States  Supreme  Court  decided  the  Hope  Case  in 
1944.^  ”  Wis.  PSC,  re  WiscoTisin  Electric  Power  Co. 
(1952),  93  PUR  (NS)  97,  101. 

In  an  address  before  the  New  York  Society  of  Security 
Analysts  in  New  York  City  on  October  8,  1952,  former 
FPC  Chairman  Thomas  G.  Buchanan  made  the  following 
statements : 

“*  •  •  Suffice  it  to  say  that  the  standards  under 
which  regulation  is  conducted  and  which  standards  we 
earnestly  strive  to  maintain  is  an  honest  and  unbiased 
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approach  to  the  balancing  of  the  consumer  and  in¬ 
vestor  interests  for  the  general  public  good.  While 
Tce  may  at  times  be  accused  of  being  ‘anti-business’ 
those  charges,  when  made,  invariably  spring  from  the 
fact  that  sound  business  judgment  has  caused  us  to 
resist  the  appeal  of  some  pet  scheme  designed  to  op¬ 
erate  selfishly  and  not  for  the  public  good.  *  •  •»» 

“•  •  •  since  we  are  dealing  with  monopoly,  it  is 
axiomatic  that  there  should  be  a  reasonable  return 
on  the  dollars  invested  in  the  project  but,  that  there 
should  be  little,  if  any,  relationship  between  such 
return  and  speculative  profits.” 

“•  •  •  our  approach  to  rate  making  is  not  a  creature 
of  our  own  devising,  but  follows  the  standard  of  the 
Brandeis  dissent  in  the  Southwestern  Bell  case,  and 
the  decisions  in  the  Bluefield  Water  case,  and  the  Hope 
Natural  Gas  case,  ranging  from  the  early  1920 ’s  to 
1943.  •  •  *” 

“It  is  well  known  that  the  Federal  Power  Commis¬ 
sion  in  determining  just  and  reasonable  rates  employs 
what  is  called  a  net  investment  rate  base.  Broadilv 
speaking,  the  net  investment  rate  base  consists  of 
cost  of  properties  used  and  useful  in  the  public  serv¬ 
ice,  less  accrued  depreciation,  with  a  reasonable  al¬ 
lowance  for  required  working  capital.  The  Commis¬ 
sion  has  used  this  method  in  all  except  its  interim  or¬ 
der  in  the  Natural  Gas  Pipeline  rate  case,  1940,  and 
the  method  was  fully  sustained  by  the  Supreme  Court 
in  the  Hope  Natural  Gas  Company  case  and  other  pro¬ 
ceedings.  The  method  is  used  "widely  throughout  the 
United  States,  being  employed  by  more  commissions 
than  any  other  rate  base  method.  It  is  employed,  for 
instance,  bv  the  Public  Service  Commission  of  New 
York.” 

Text  writers  have  also  deemed  it  appropriate  to  ex¬ 
pound  favorably  on  the  merits  of  the  original  cost  doc¬ 
trine.  Professor  I.  R.  Barnes  at  page  413  of  his  book, 
“The  Economics  of  Public  Utility  Regulation”  (F.  S. 
Crofts  &  Company,  New  York,  1947)  groups  the  advantages 
of  the  original  cost  doctrine  into  3  basic  categories, 
namely : 

“•  *  *  administrative  efficiency  in  regulations,  finan¬ 
cial  stability  for  the  enterprise  and  its  investors,  and 
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the  maintenance  of  equitable  relations  between  the 
patrons  and  the  company.” 

Professor  Barnes  claims  that  the  relative  ease  with 
which  regulatory  commissions  may  determine  original  cost 
“is  a  legitimate  reason  for  the  preference  which  commis- 
sinos  have  shown  for  this  measure  of  the  rate  base”.  Re¬ 
visions  in  original  cost  figures  need  be  made  only  infre¬ 
quently  as  opposed  to  the  reproduction  cost  estimates 
which  must  be  revised  whenever  a  change  in  general  price 
levels  occurs.  Once  original  costs  have  been  determined, 
subsequent  revisions  involve  merely  a  consideration  of 
subsequent  net  capital  additions  and  retirements.  The 
possibility  of  litigation  is  greatly  minimized  and  “fantastic 
distortions  in  the  rate  base  due  to  the  changeable  and  sub- 
.iective  judgments  of  valuation  experts,  commissions,  and 
courts,  are  also  largely  avoided^’. 

Original  cost,  according  to  Professor  Barnes,  is  not  sub¬ 
ject  to  the  wide  fluctuations  inherent  in  reproduction  cost 
estimates.  This  adds  to  the  financial  stability  of  utilities 
and  tends  to  lower  the  cost  of  capital  and  to  reduce  the 
expense  of  service.  Utilities  are  largely  financed  with 
debt  capital.  Any  substantial  decrease  in  the  rate  base  in 
a  period  of  declining  prices  to  a  point  below  the  original 
cost  figure  may  render  the  utility  unable  to  meet  its  fixed 
charges  upon  the  debt  capital. 

Professor  Barnes  states  that  full  justice  is  done  to  bond¬ 
holders  and  preferred  stockholders  if  the  utility’s  earnings 
continue  to  cover  their  contractual  interest  and  dividend 
payments.  If  justice  requires  greater  payments  to  common 
stockholders  during  periods  of  inflation  a  greater  rate  of 
return  can  be  provided  without  deviating  from  the  original 
cost  method  of  fixing  the  rate  base. 

In  evaluating  the  various  methods  of  rate  base  determi¬ 
nation,  Professor  Clemens  in  his  book,  supra,  at  pages 
183-188  concludes  that  the  adoption  of  the  original  cost 
rate  base  method,  “cannot  help  but  be  a  gain  for  regu¬ 
lation.” 

At  page  152  of  his  book  Professor  Clemens  criticizes  the 
claim  that  the  cost  of  reproduction  doctrine  tends  to  pro- 
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vide  utility  investors  with  an  income  of  constant  purchas¬ 
ing  power.  Professor  Clemens  states  that  neither  debt 
capital  investors  nor  equity  capital  investors  would  receive 
an  income  of  fixed  purchasing  power.  Bondholders  would 
receive  the  same  monetary  income  regardless  of  any  change 
in  the  rate  base.  In  times  of  inflation  the  relatively  small 
group  of  stockholders  would  obtain  the  total  additional  in¬ 
come  resulting  from  the  upward  revaluations  of  the  util¬ 
ity’s  property  w’hich  would  be  substantially  more  than 
they  would  be  entitled  to  in  theory.  During  a  decline  in 
prices,  however,  the  stockholders  might  not  only  suffer 
a  loss  in  purchasing  power  but  their  entire  income  from 
their  investment  in  the  utility  might  be  destroyed. 

Professor  Clemens  also  concludes  that  constant  purchas¬ 
ing  power  of  common  stockholders  can  be  attained  more 
readily  by  means  of  varying  the  rate  of  return  rather  than 
the  rate  base. 

In  summarizing  his  evaluation  of  the  relative  merits  of 
original  cost  versus  reproduction  cost  methods  of  valuing 
utility  property.  Professor  Clemens  makes  the  following 
statements  at  pages  157  and  158  of  his  book: 

‘‘The  weight  of  disinterested  authority  has  been 
strongly  against  both  the  [Smyth]  rule  and  its  corol¬ 
lary,  that  fair  value  means  present  value.  •  •  •»> 

“The  choice  seems  to  lie  with  some  form  of  original 
cost.  It  is  equitable  in  theory  and  relatively  easy  to 
determine.  Once  determined,  it  may  be  recorded  on 
the  books  of  the  utilities  and  becomes  available  with  a 
minimum  of  effort.  It  safeguards  the  interests  of  in¬ 
vestors  and  rate-payers  alike. 

“Two  important  points  remain  to  be  stressed.  A 
fixed  and  stable  rate  base  does  not  necessarily  imply 
a  return  that  is  completely  inflexible.  Adjustments  can 
and  should  be  made  in  the  rate  of  return  rather  than 
in  the  rate  base.  Second,  it  must  be  pointed  out  that 
the  acceptance  of  original  cost  does  not  mean  that  all 
costs  must  be  included  in  the  rate  base.  Original  cost 
may  be  modified  for  imprudent  investments.  •  * 

From  the  foregoing,  it  can  be  readily  seen  that  until  its 
Opinion  No.  269,  the  Federal  Power  Commission  had  re- 
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fused  to  recognize  the  field  price  theory  of  gas  valuation 
on  the  grounds  that  it  did  not  represent  a  ‘‘fair’’  and 
“just”  rate,  nor  the  ‘‘lowest  reasonable  raie^^  within  the 
meaning  of  the  Natural  Gas  Act.  Nor  had  the  Federal 
Power  Commission  ever  allowed  any  profit  to  utility  in¬ 
vestors  other  than  a  fair  return  on  the  original  cost  of 
property  devoted  to  public  service  in  accordance  with 
the  principles  espoused  by  Mr.  Justice  Brandeis  in  his 
judicious  Southwestern  Bell  opinion. 

Inclusion  in  the  rate  making  formula  of  a  field  price  for 
gas  produced  by  a  regulated  pipe  line  company  would  pro¬ 
vide  to  the  common  stockholders  of  such  company  an  un¬ 
earned  windfall  which  can  approach  startling  magnitudes. 
For  example,  an  allovrance  of  the  field  price  of  gas  obtained 
by  independent  producers  in  an  unregulated  market  would 
provide  for  the  owners  of  the  common  stock  of  Panhandle, 
an  unearned  monetary  appreciation  in  its  3.5  trillion  cubic 
feet  of  gas  reserves  amounting  to  $455,000,000  (based  upon 
the  field  price  of  per  Mcf  contained  in  Panhandle’s 
Annual  Keport).  Debt  and  senior  equity  capital  owners, 
being  entitled  to  only  a  fixed  contract  rate  of  return  would 
be  excluded  from  participation  in  the  fruits  of  this  write¬ 
up.  The  gas  consuming  public  not  only  w’ould  not  share 
in  the  spoils  but  w'ould  be  the  hapless  provider  thereof. 

One  such  windfall  has  already  been  garnered  by  cer¬ 
tain  privileged  stockholders  of  Panhandle.  Buried  so  deep 
as  to  be  almost  indiscernible  in  the  welter  of  foot  notes 
appended  to  the  balance  sheet  for  the  1953  Annual  Report 
is  the  statement  that  under  option  agreements  made  in 
1951,  Panhandle  has  given  key  management  personnel  the 
right  to  purchase  up  to  60,000  shares  of  common  stock  at 
$40.00  a  share.  As  an  aftermath  of  this  option  deal,  and 
as  a  result  of  speculative  anticipation  and  favorable  rate 
action  by  the  Commission,  Panhandle’s  common  stock  has 
had  a  sensational  rise  in  the  market.  The  stock  recently 
sold  at  more  than  $80.00  per  share,  although  latest  market 
quotations  have  been  betw’een  $74.00  and  $78.00  per  share. 

On  the  basis  of  such  speculation,  these  privileged  stock¬ 
holders  of  Panhandle  have  already  had  riskless  profits  of 
approximately  $2,500,000.00.  Petitioner  points  out  that 
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these  profits  are  but  a  small  portion  of  the  profits  to  be 
realized  from  the  privilege  granted  Panhandle  to  charge 
the  so-called  field  price  rather  than  the  actual  cost  of  the 
gas  produced  from  its  own  reserves.  Admittedly,  Pan¬ 
handle’s  reserves  have  appreciated  in  value  substantially 
over  their  original  cost.  Should  this  new  lush  source  of 
revenue  be  opened  to  Panhandle  by  the  Commission,  the 
consuming  public  wdll  be  saddled  with  an  increase  in  rates, 
the  profits  of  which  will  inure  solely  to  the  stockholders  of 
Panhandle. 

Aside  from  the  obvious  and  unjustifiable  preferential 
treatment  which  would  result  from  the  adoption  of  the 
field  price  doctrine,  this  method  of  gas  valuation  would 
plunge  the  rate  making  process  back  into  the  maelstrom 
of  the  Smyth  rule.  Field  price  determination  is  subject  to 
the  same  inherent  infirmities  of  conjecture,  vicissitude  and 
uncertainty  'which  are  embodied  in  the  Smyth  rule  and  in 
any  method  involving  an  attempt  to  arrive  at  ^‘present  fair 
.value”  or  “reproduction  costs”. 

Highest,  lowest,  mean,  median,  weighted  average,  statu¬ 
tory  minimum  or  “a  point  in  between”  are  but  a  few  of 
the  factors  which  adept  advocates  "will  urge  upon  the  Com¬ 
mission,  perhaps  successfully,  as  was  done  in  earlier  pro¬ 
ceedings  of  this  case.  Not  only  is  there  no  fixed  formula 
for  the  determination  of  the  field  price  at  auy  instant,  but, 
in  addition,  the  market  price  of  gas  will  naturally  be  sub¬ 
ject  to  continual  change.  Gas  purchase  contracts  of  inde¬ 
pendent  producers  contain  periodic  escalation  clauses,  price 
index  escalation  clauses  and  favored  nations  clauses.  Fur¬ 
thermore,  a  contract  price  is  of  no  force  and  effect  in  the 
face  of  subsequent  state  minimum  price  legislation.  {Nat¬ 
ural  Gas  Pipe  Line  Co.  of  America  v.  Panoma  Corp.  (1953), 
271  P.  (2d)  354. 

The  field  price  method  is  necessarily  subject  to  all  the 
criticism  of  the  Smyth  rule  which  has  been  set  forth  here¬ 
inabove.  An  adoption  of  the  field  price  theory  by  the 
Commission  cannot  do  otherwise  than  again  produce  what 
has  been  described  even  in  Mr.  Justice  Frankfurter’s  dis¬ 
sent  in  the  Hope  case  as  “the  hodge-podge  of  the  rule  in 
Smyth  V.  Ames.” 
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a.  BY  EXPRESSLY  PERMITTING  PANHANDLE  TO  RECOVER  IN  ITS  RATES 
FOR  lURISDICnONAL  SALES  OF  NATURAL  GAS,  THE  SO-CALLED 
AVERAGE  FIELD  PRICE  OR  COMMODITY  VALUE  OF  THE  NATURAL 
GAS  PRODUCED  BY  PANHANDLE,  THE  COMMISSION  HAS  EXCEEDED 
AND  ACTED  IN  CONTRAVENTION  OF  THE  AUTHORITY  CONFERRED 
UPON  IT  BY  CONGRESS  IN  SECTIONS  4  AND  5  OF  THE  NATURAL  GAS 
ACT  WHICH  REQUIRE  THE  COMMISSION  TO  REGULATE  BATES  OF 
NATURAL  GAS  COMPANIES  ALONG  CONVENTIONAL,  RECOGNIZED 
AND  STANDARDIZED  PRINCIPLES  AND  THEORIES 

1.  Convenlional  Rate-Making  Principles 

It  is  settled  beyond  dispute  that  an  administrative  agency 
such  as  the  Federal  Power  Commission  possesses  only  such 
powers  as  are  expressly  or  impliedly  conferred  upon  it  by 
it  legislative  creator. 

As  will  be  demonstrated  anon,  Congress  intended  to  con¬ 
fer  upon  the  Federal  Power  Commission  authority  to  regu¬ 
late  the  rates  and  charges  of  persons  subject  to  its  juris¬ 
diction  only  in  accordance  with  conventional  rate  making 
principles,  theories  and  objectives. 

Such  conventional  principles  and  objectives  are  lucidly 
described  by  Professor  Barnes  in  his  text,  “The  Economics 
of  Public  Utility  Regulation,”  supra,  as  follows: 

“The  duties  of  the  contemporary  commission  with 
respect  to  rate  regulation  may  be  said  to  be  threefold : 

(i)  to  protect  the  consumer  in  his  right  to  a  satisfactory 
service  at  the  lowest  cost  consonant  with  the  service; 

(ii)  to  secure  to  present  investors  a  reasonable  return 
on  that  part  of  their  investment  serving  a  public  need; 
and  (iii)  to  safeguard  the  community's  long-term  in¬ 
terest  in  a  satisfactory  service  by  preserving  the  finan¬ 
cial  health  of  the  utility  corporation.” 

•  •  • 

“The  cost  of  service  is  the  most  important  single 
factor  determining  the  reasonableness  of  a  utility’s 
charges.”  (p.  290,  emphasis  supplied) 

“Rate  regulation  by  public  service  commissions,  as 
a  problem  affecting  the  local  utilities,  has  been  con¬ 
cerned  chiefly  with  the  control  of  the  total  revenue  ac¬ 
cruing  to  the  company.  The  economic  object  has  been 
an  equivalence  between  the  total  receipts  of  the  utility 
and  the  total  costs  of  rendering  the  service.  The  neces¬ 
sity  for  an  increase  in  revenue,  or  the  possibility  of  a 
decrease  in  income,  is  determined  in  relation  to  the 
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present  and  prospective  <'Osts  of  rendering  the  utility 
service,  and  thus  every  rate  case  becomes  an  occasion 
for  a  critical  examination  of  the  costs  claimed  by  the 
company. 

^‘The  cost  to  be  recovered  in  the  utility's  income  fall 
into  four  categories:  operating  expenses,  taxes,  pro¬ 
vision  for  depreciation  and  retirement,  and  the  ‘fair 
return\^’ 

•  •  • 

“The  fourth  component  of  the  utility’s  income  is  the 
‘fair  return.’  The  ‘fair  return’  is  the  term  used  by 
the  court.^s  and  commissions  to  describe  the  amount  of 
money  judged  necessary  to  enable  the  utility  to  meet 
its  obligations  to  its  security  holders  of  all  descrip¬ 
tions.  The  fair  return  is  a  composite  of  interest  on 
bonds  and  certificates  of  indebtedness,  dividends  on 
common  and  preferred  stock,  and,  perhaps,  some  re¬ 
ward  for  efficiency  of  management.  The  costs  of  financ¬ 
ing,  such  as  the  amortization  of  the  discount  on  bonds 
and  stocks,  are  also  included  in  the  fair  return.” 

•  •  • 

“Much  of  the  confusion  that  has  characterized  the 
thinking  on  the  matter  of  the  appropriate  fair  return 
could  have  been  avoided  if  commissions  and  courts 
had  early  recognized  that  they  are  required  only  to  do 
even  justice  heUveen  two  classes  of  individu^,  the 
consumers  who  are  called  upon  to  pay  for  the  services 
rendered  and  tlie  investors  who  have  provided  the  capi¬ 
tal  funds  with  w’hich  the  service  is  rendered.”  (pp. 
314-317,  emphasis  supplied) 

*  •  * 

“The  ‘rate  of  return’  is  that  percentage  of  the  *rate 
hose*  which  the  utility  is  entitled  to  earn  for  interest, 
dividend  payments,  and  related  requirements.  The 
product  of  the  rate  base  and  the  rate  of  return  is  the 
‘return’  or  the  ‘fair  return’,  which  is  the  residual 
amount  remaining  after  operating  expenses,  taxes,  and 
depreciation  expenses  have  been  deducted  from  gross 
earnings.”  (p.  516,  emphasis  supplied) 

“Other  examples  of  the  confusion  of  legal  theory 
are  illustrated  by  the  recurrent  emphasis  on  ‘value’ 
as  the  standard  for  the  establishment  of  rates  and  by 
discussions  which  refer  to  matters  that  are  pertinent 
only  to  the  irrelevant  'market  vcdue\”  (pp.  548,  549; 
emphasis  supplied) 
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It  should  be  clear  from  the  above  that  conventional  rate 
making  principles  and  objectives  contemplate  a  balancing 
of  the  interests  of  the  consumers  and  the  utility  investors 
by  establishing  rates  which  will  adequately  provide  the  de¬ 
sired  service  to  the  consumers  at  the  reasonable  cost  there¬ 
of,  and  by  including  as  an  element  of  cost  a  fair  return 
to  the  investor  upon  his  investment.  The  considerations 
determining  the  fairness  of  the  return  are  adequately  set 
forth  by  Professor  Barnes. 

That  the  return  to  the  investor  is  predicated  upon  his 
investment  or  rate  base  warrants  reiteration,  as  does  the 
fundamental  proposition  in  conventional  rate  making  theory 
that  the  market  value  of  the  service  is  irrelevant. 

Our  Constitution  does  not  guarantee  a  profit  to  a  regu¬ 
lated  utility.  Rate  making  is  a  prospective  function  and 
is  premised  largely  upon  predictions  of  things  to  come 
which  may  or  may  not  materialize.  Nevertheless,  the  prac¬ 
tical  etfect  of  utility  rate  regulation  is  virtually  to  guaran¬ 
tee  a  relatively  stable  return  to  the  investor.  We  all  know 
that  the  “utilities”  constitute  the  orphans’  and  widows’ 
stocks,  and  we  all  know  why.  In  consideration  for  this 
high  degree  of  stability  and  security,  the  utility  investor 
relinquishes  any  expectations  of  speculative  returns,  or  of 
making  a  “killing”  on  the  market. 

In  return  for  “agreeing”  to  pay  a  rate  which  will  rea¬ 
sonably  assure  the  investor  of  his  stable  and  steady  re¬ 
turns  through  bull  and  bear,  the  consumer  is  compensated 
by  being  charged  no  more  than  the  reasonable  cost  of  the 
utility’s  service. 

These  are  the  basic  theories  'which  underly  the  conven¬ 
tional  rate  making  principles  and  standards. 

2.  Congress  Intended  and  the  Natural  Gas  Act  Requires,  That 
the  Commission  Adhere  to  Conventional  Rate-Making 
Principles 

Although  it  may  at  first  blush  seem  paradoxical,  in  -view 
of  the  popular  conceptions  (or  misconceptions)  regarding 
the  “end  result”  doctrine,  the  opinion  of  the  U.  S.  Supreme 
Court  in  Hope  Natural  Gas  Co.  case,  supra,  forcefully 
demonstrates  that  Congress  intended  the  Commission  to 
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operate  wholly  within  the  ambit  of  conventional  rate  mak¬ 
ing  theories  and  principles  in  administering  the  Natural 
Gas  Act,  and,  furthermore,  that  the  Commission's  exercise 
of  this  function  should  be  governed  by  the  original  cost 
rate  base  doctrine. 

The  folloudng  quotations  have  been  extracted  from  the 
'  Hope  case  in  the  order  in  which  they  appear  in  the  opinion. 
(Emphasis  has  in  each  case  been  supplied  by  Petitioner.) 

**  Congress,  however,  has  provided  no  formula  by 
'which  the  ‘just  and  reasonable’  rate  is  to  be  deter¬ 
mined.  It  has  not  filled  in  the  details  of  the  general 
prescription®  of  J4(a)  and  '^5(a).  It  has  not  ex¬ 
pressed  in  a  specific  rule  the  fixed  principle  of  ‘just 
and  reasonable.’  ” 

This  statement  appears  near  the  beginning  of  the  Court’s 
opinion.  The  Court  did  not  question  the  use  of  the  rate 
base  method  for  determining  the  return  to  be  allowed  to 
investors  for  the  use,  in  a  public  service,  of  their  property, 
including  the  pipe  line  company’s  own  gas  production  fa¬ 
cilities.  The  issue  was,  rather,  w’hether  the  Commission’s 
rejection  of  evidence  other  than  original  cost  in  comput¬ 
ing  the  rate  base  resulted  in  confiscation  of  the  investors’ 
property.  It  did  not,  held  the  Court. 

Despite  the  lack  of  a  formula  to  fill  in  the  “details”  of 
the  standard  prescribed  by  Congress,  the  Court  in  its  foot¬ 
note  8  immediately  refers  to  other  evidence  in  the  Act 
pointing  to  cost  as  the  criterion. 

Subsequent  portions  of  the  Opinion  unequivocally  reveal 
the  Supreme  Court’s  recognition  of  the  limitations  extant 
in  the  Act  upon  the  Commission ’s  rate  making  powers  and 
the  standards  by  which  the  Commission  must  be  guided. 

fixing  of  prices,  like  other  applications  of  the 
police  power,  may  reduce  the  value  of  the  property 

“8  Section  6  of  the  act,  15  USCA  $  717e,  comes  the  closest  to  supplying  any 
definite  criteria  for  rate  making.  It  provides  in  subsection  (a)  Uiat:  ‘The 
Commission  may  investigate  and  ascertain  the  actual  legitimate  cost  of  the 
property  of  every  natural  gas  company,  the  depreciation  therein,  and,  when 
found  necessary  for  rate-making  purposes,  other  facts  which  hear  on  the  de¬ 
termination  of  such  cost  or  depreciation  and  the  fair  value  of  such  property.’ 
Subsection  (b)  provides  that  every  natural  gas  company  on  request  shall  file 
with  the  Commission  a  statement  of  the  *  original  cost*  of  its  property  and 
shall  keep  the  Commission  informed  regarding  the  ‘cost*  of  all  additions,  etc.” 
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which  is  being  regulated.  But  the  fact  that  the  value 
is  reduced  does  not  mean  that  the  regulation  is  in¬ 
valid.  (Citations  omitted)  It  does,  however,  indi¬ 
cate  that  *fair  value*  is  the  end  'product  of  the  process 
of  rate  making,  not  the  starting  point  as  the  circuit 
court  of  appeals  held.  The  heart  of  the  matter  is  that 
rates  cannot  he  made  to  depend  upon  ‘fair  value*  vrhen 
the  value  of  the  going  enterprise  depends  on  earnings 
under  whatever  rates  may  be  anticipated.*’ 

*  •  * 

“The  rate-making  process  under  the  act,  i.e.,  the 
fixing  of  ‘just  and  reasonable*  rates,  involves  a  balanc¬ 
ing  of  the  investor  and  the  consuyner  interests.  Thus 
we  stated  in  the  Natural  Gas  Pipeline  Company  Case 
that  ‘regulation  does  not  insure  that  the  business  shall 
produce  net  reveymes.*  315  US  at  p.  590.  But  such 
considerations  aside,  the  investor  interest  has  a  legiti¬ 
mate  concern  with  the  financial  integrity  of  the  com¬ 
pany  whose  rates  are  being  regulated.  From  the  in¬ 
vestor  or  company  point  of  view  it  is  important  that 
there  be  enough  revenue  not  only  for  operating  ex¬ 
penses  but  also  for  the  capital  costs  of  the  business. 
These  include  service  on  the  debt  and  dividends  on 
the  stock.** 

*  •  • 

“Nor  is  it  important  to  this  case  to  determine  the 
various  permissible  u'ays  in  which  any  rate  base  on 
which  the  return  is  computed  might  be  arrived  at.  For 
we  are  of  the  view  that  the  end  result  in  this  case  can¬ 
not  be  condemned  under  the  act  as  unjust  and  unrea¬ 
sonable  from  the  investor  or  company  viewpoint.** 

With  this  last  statement  the  Court  impliedly  recognized 
the  need  for  a  rate  base  upon  which  the  return  is  computed. 

“Rates  which  enable  the  company  to  operate  suc¬ 
cessfully,  to  maintain  its  financial  integrity,  to  attract 
capital,  and  to  compensate  its  investors  for  the  risks 
assumed  certainly  cannot  be  condemned  as  invalid, 
even  though  they  might  produce  only  a  meager  return 
on  the  so-called  ‘fair  value*  rate  base.** 

Thus,  there  is  no  requirement  to  provide  a  “fair**  re- 
tuni  on  any  rate  base  w’hich  is  in  excess  of  an  original  cost 
rate  base. 


“Only  a  word  need  be  added  respecting  depletion 
and  depreciation.  We  held  in  the  Natural  Gas  Pipe¬ 
line  Company  Case,  supra,  that  there  was  no  constitu- 
tionol  requirement  ‘that  the  owner  who  embarks  in  a 
wasting-asset  business  of  limited  life  shall  receive  at 
the  end  more  than  he  has  put  into  it.*  315  US  at  p. 
593.’’ 

•  •  • 

“Moreover,  this  court  recognized  in  Lindheimer  v. 
Illinois  Bell  Teleph.  Co.  supra,  the  propriety  of  hosing 
cmnual  depreciation  on  cost.  By  such  a  procedure  the 
utility  is  made  whole  and  the  integrity  of  its  invest- 
men  maintained.  No  more  is  required.  We  cannot 
approve  the  contrarv  holding  of  United  R.  &  Electric 
Co.  V.  West,  280  US'234,  253,  254,  74  L.  ed.  390,  PUR 
1930A  225,  50  S.  Ct.  123.  Since  there  are  no  constitu¬ 
tional  requirements  more  exacting  than  the  standards 
of  the  act,  a  rate  order  which  conforms  to  the  latter 
does  not  run  afoul  of  the  former.” 

The  Court  could  have  meant  but  one  thing  in  this  last 
excerpt  from  its  opinion:  that  the  standards  of  the  act** 
are  cost  and  keeping  the  investor  whole.  These  are  the 
precise  concepts  which  form  a  vital  part  of  the  conven¬ 
tional  rate  making  process. 

*‘The  Position  of  West  Virginia.** 

*  *  *  “Their  contention  is  that  the  result  achieved 
by  the  rate  order  ‘brings  consequences  which  are  un¬ 
just  to  West  Virginia  and  its  citizens’  and  which 
*  unfairly  depress  the  value  of  gas,  gas  lands,  and  gas 
leaseholds,  unduly  restrict  development  of  their  nat¬ 
ural  resources,  and  arbitrarily  transfer  their  proper¬ 
ties  to  the  residents  of  other  states  without  just  com¬ 
pensation  therefor.’  ” 

•  •  • 

“It  is  argued,  moreover,  that  the  owners  of  the  re¬ 
visionary  interests  should  have  the  benefit  of  the  ‘dis¬ 
covery  value*  of  the  gas  leaseholds,  not  the  interstate 
consumers.  Furthermore,  West  Virginia  contends  that 
the  Commission,  in  fixing  a  rate  for  natural  gas  pro¬ 
duced  in  that  state,  should  consider  the  effect  of  the 
rate  order  on  the  economy  of  West  Virginia.  It  is 
pointed  out  that  gas  is  a  wasting  asset  with  a  rapidly 
diminishing  supply.  As  a  result  West  Virginia’s  gas 
deposits  are  becoming  increasingly  valuable.  Never- 
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theless  the  rate  fixed  hy  the  Commission  reduces  that 
value.  And  that  reduction,  it  is  said,  has  severe  re¬ 
percussions  on  the  economy  of  the  state/’ 

*  •  * 

**West  Virginia  insists  that  in  neglecting  this  aspect 
of  the  problem  the  Commission  failed  to  perform  the 
function  which  Congress  entrusted  to  it  and  that  the 
case  should  be  remanded  to  the  Commission  for  a  modi¬ 
fication  of  its  order. 

*‘We  have  considered  these  contentions  at  length  in 
view  of  the  earnestness  with  which  they  have  been 
urged  upon  us.  We  have  searched  the  legislative  his¬ 
tory  of  the  Natural  Gas  Act  for  any  indication  that 
Congress  entrusted  to  the  Commission  the  various  con-| 
sideration  which  West  Virginia  has  advanced  here.j 
And  our  conclusion  is  that  Congress  did  not.” 

How  more  effectively  could  the  Supreme  Court  have 
informed  us  that  the  Natural  Gas  Act,  as  it  now  reads, 
does  not  permit  the  Commission  to  manipulate  the  rates  of 
a  natural  gas  company  for  the  purpose  of  perserving  or  iiu- 
creasing  the  value  of  natural  gas,  gas  lands,  and  gas  lease¬ 
holds,  or  to  promote  the  development  of  natural  resources, 
or  to  preserve  a  wasting  assets  or  promote  the  economy  of 
the  producing  state? 

**The  primary  aim  of  this  legislation  was  to  protect 
consumers  against  exploitation  at  the  hands  of  natural 
gas  companies.  Due  to  the  hiatus  in  regulation  w’hich 
resulted  from  the  Kansas  Gas  Company  Case,  supra, 
and  related  decisions,  state  Commissions  found  it  dif¬ 
ficult  or  impossible  to  discover  what  it  cost  interstate 
pipe-line  co^npanies  to  deliver  gas  icithin  the  cofisum- 
ing  states;  and  thus  they  were  thwarted  in  local  regu¬ 
lation.  IT.  Rep.  No.  709,  supra,  p.  3.  Moreover,  the 
investigations  of  the  Federal  Trade  Commission  had 
disclosed  that  the  majority  of  the  pipe-line  mileage  in 
the  country  used  to  transport  natural  gas,  together 
with  an  increasing  percentage  of  the  nalural  gas  sup¬ 
ply  for  pipe-line  transportation,  had  been  acquired  by 
a  handful  of  holding  companies.^'^  State  Commissions, 
independent  producers,  and  communities  having  or 

“  17  S.  Doc.  92,  Pt.  84-A,  Chap.  XII,  Final  Report,  Federal  Trade  Commis¬ 
sion  to  the  Senate  pursuant  to  S.  Res.  No.  83,  70th  Cong.,  Ist  Sess." 
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seeking  the  service  were  groicing  quite  helpless  against 
these  combinations}^  These  were  the  types  of  prob¬ 
lems  with  which  those  participating  in  the  hearings 
were  pre-occnpied.^®  Congress  addressed  itself  to  those 
specific  evils. 

“The  Federal  Power  Commission  was  given  broad 
po-wers  of  regulation.  The  fixing  of  ‘just  and  reason¬ 
able^  rates  (§4)  with  the  powers  attendant  thereto^ 
was  the  heart  of  the  new  regulatory  system.^’ 

Here  w’e  are  apprised  of  the  “primary  aim”  of  Con¬ 
gress  in  passing  the  Natural  Gas  Act,  to  wit : 

“TO  PROTECT  CONSUMERS  AGAINST  EXPLOI¬ 
TATION  AT  HANDS  OF  NATURAL  GAS  COM¬ 
PANIES.” 

And  by  what  means  did  Congress  intend  that  this  ob¬ 
jective  be  attained? 

1.  By  ascertaining 

“TTFAT  IT  COST  INTERSTATE  PIPELINE 
COMPANIES  TO  DELIVER  GAS  WITHIN  THE 
CONSUMING  STATES.” 
and 

2.  BY  CONTROLLING  JOINT  OWNERSHIP  OF 
INTERSTATE  PIPE  LINES  AND  GAS  SUP¬ 
PLY. 

“CONGRESS  ADDRESSED  ITSELF  TO  THOSE 
SPECIFIC  EVILS.” 

If  any  scheme  or  device  can  be  more  diametrically  op¬ 
posed  to  the  precise  purpose — the  very  heart — of  the  Nat¬ 
ural  Gas  Act,  than  compelling  the  consumers  (of  whom 
your  Petitioner  represents  2,644,000)  to  pay  a  spurious 


“  18  S.  Doc.  92,  Pt.  84-A,  Chaps.  XII,  XIII,  op.  cit.,  supra,  note  17. 

“19  See  Hearings  on  H.  R.  11662,  Subcommittee  of  House  Committee  on 
Interstate  &  Foreign  Commerce,  74th  Cong.  2d  Scss.;  Hearings  on  H.  R. 
4008,  House  Committee  on  Interstate  and  Foreign  Commerce,  75th  Cong.  1st 
Sees. 

‘  ‘  20  The  power  to  investigate  and  ascertain  the  ‘  actual  legitimate  cost  *  of 
property  ($6),  the  requirement  as  to  books  and  records  ($8),  control  over 
rat^  or  depreciation  ($9),  the  requirements  for  periodic  and  special  reports 
($10),  the  broad  powers  of  investigation  ($  14)  are  among  the  chief  powers 
supporting  the  rate-making  function,” 
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commodity  value  to  an  interstate  pipe  line  company  for 
that  company’s  own  gas  supply,  then  it  will  require  an 
imagination  more  vivid  and  fantastic  than  that  possessed 
by  your  Petitioner’s  counsel  to  conceive  it. 

If  more  need  be  said  on  this  point,  the  Supreme  Court 
in  the  Hope  case  said  it. 

cannot  find  in  the  w’ords  of  the  act  or  in  its 
history  the  slightest  intimation  or  suggestion  that  the 
exploitation  of  consumers  hy  private  operators  through 
the  maintenance  of  high  rates  should  he  allowed  to 
continue  provided  the  producing  states  obtain  indirect 
benefits  from  it.” 

*  *  • 

“Thus  Congress  "was  quite  aware  of  the  interests  of 
the  producing  states  in  their  natural  gas  supplies.  But 
it  left  the  protection  of  those  interests  to  measures 
other  than  the  maintenance  of  high  rates  to  privaie 
companies.  If  the  Commission  is  to  be  compelled  to 
let  the  stockholders  of  natural  gas  companies  have  a 
feast  so  that  the  producing  states  may  receive  crumhs 
from  that  table,  the  present  act  must  he  redesigned. 

Such  a  project  raises  questions  of  policy  which  go  be-  ■ 
yond  our  province.”  I 

*  «  • 

**The  Committee  Report  staled  that  the  act  provided  ,  j 
*for  regulation  along  recognized  and  more  or  less  I  ; 
standardized  lines'  and  that  there  wras  ^nothing  novel 
in  its  provisions.'  H.  Rep.  No.  709,  supra,  p.  3.  Yet 
if  we  are  now’  to  tell  the  Commission  to  fix  the  rates 
.so  as  to  discourage  particular  uses,  we  would  indeed  ■ 
be  injecting  into  a  rate  case  a  ‘novel’  doctrine  which 
has  no  express  statutory  sanction.  The  same  would 
he  true  if  were  to  hold  that  the  wasting-asset  nature 
of  the  indti.stry  required  the  maintenance  of  the  level 
of  rates  so  that  natural  gas  companies  could  make  j 

a  greater  profit  on  each  unit  of  gas  sold.  Such  theories  | 

of  rate  making  for  this  industry  may  or  may  not  he  I 

desirable.  The  difficulty  is  that  %4(a)  and  %5(a)  con-  I 

tain  only  the  conventional  standards  of  rate  making 
for  natural  gas  companies.  The  act  of  February  7, 

1942,  by  broadening  § 7  gave  the  Commission  some  ad-/  ! 
ditional  authority  to  deal  with  the  conservation  aspects !  j 
of  the  problem.  But  ^4(a)  and  §5(a)  were  not 
changed.  If  the  standard  of  ‘just  and  reasonahle*  is 
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to  sanction  the  maintenance  of  high  rates  hy  a  natural 
gas  company  because  they  restrict  the  use  of  natural 
gas  for  certain  purposes,  the  act  must  be  further 
amended,^* 

What  does  the  senior  member  of  the  Federal  Power 
Commission  have  to  say  with  respect  to  the  intent  of  Con¬ 
gress  and  conventional  rate  making  principles? 

Commissioner  Draper  has  in  his  Dissenting  Opinion  in 
the  case  at  bar  written  a  most  incisive,  analytical  critique 
of  the  action  by  the  majority  of  the  Commission.  Petitioner 
respectfully  commends  to  tliis  Court  a  careful  perusal  of 
this  well  reasoned  opinion. 

Some  of  Commissioner  Draper ^s  comments  are  particu¬ 
larly  apposite  at  this  point. 

The  attention  of  the  Court  is  directed  to  Senator  WTieel- 
er’s  statement  made  subsequent  to  the  Hope  decision: 

“The  Commission’s  duties  are  prescribed  by  Act 
of  Congress.  *  *  *  The  Commission  is  given  discretion 
within  the  ambit  of  its  authority,  but  must  observe 
with  strict  fidelity  the  mandates  of  Congress  set  forth 
in  its  jurisdictional  statutes,  as  interpreted  by  the 
courts.”  (R-  9856,  9857). 

Commissioner  Draper  quotes  Mr.  Justice  Reed,  dissent¬ 
ing  in  the  Hope  case  on  the  disallowance  of  certain  specific 
items  of  cost: 

“*  *  *  until  Congress  changes  the  standards  for  the 
agencies,  these  rate  making  bodies  should  continue  the 
conventional  theory  of  rate-making.”  (R. -9864). 

In  this  Dissent,  Commissioner  Draper  also  refers  (R. 
9858)  to  the  Commission’s  report  of  January,  1944,  en¬ 
titled  “The  First  Five  Years  Under  The  Natural  Gas 
Act”  wherein  the  Commission  concluded  that  the  “funda¬ 
mental  principles  *  *  *  applicable  to  the  regulation  of 
utilities  having  a  substantial  permanent  physical  plant” 
not  only  could  properly  be  applied  “to  an  industry  whose 
property  consisted  in  large  part  of  natural-gas  reserves 
which  were  being  continuously  drawm  upon  in  its  opera¬ 
tion”  but  that  “such  principles  of  regulation”  are  ^*pe- 
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cvliarly  necessary  in  relation  to  such  an  industry  for  the 
protection  of  consumers  and  investors,  as  well  as  for  the 
promotion  of  the  public  interest”  i 

For  a  continuous  period  of  over  15  years,  the  Commission  ' 
never  once  entertained  the  slightest  doubt  that  Congress 
required  the  use  of  the  conventional  principles  of  rate  regu¬ 
lation.  i 

From  the  commencement  of  the  exercise  of  its  rate  regu¬ 
latory  powers  under  Natural  Gas  Act  until  the  issuance  i 
of  Opinion  No.  269,  the  Commission  consistently  employed 
only  the  conventional  fair  return  on  a  reasonable  rate  base  j 
approach  to  determining  a  natural  gas  company’s  allow¬ 
ance  for  its  own  gas  production.  The  majority  itself  : 
designated  this  approach  as  ^'the  method  which  the  Com¬ 
mission  has  traditionally  followed  in  treating  pipeline- 
produced  gas  for  rate-making  purposes”  (R.  9743)  and 
conceded  “That  such  has  been  the  Commission’s  practice  | 
is  not  disputed.”  (R.  9749).  I 

The  majority’s  claim  that  it  had  never  before  considered 
the  question  on  the  basis  of  a  complete  record  (R.  9749) 
is  exploded  by  the  one  Commissioner  who,  by  virtue  of  his  | 
tenure  with  the  Commission,  ought  best  to  know :  i 

“This  question  of  the  appropriate  rate-making  treat¬ 
ment  of  produced  gas  has  been  the  subject  of  con¬ 
sideration  and  reconsideration  by  this  Commission  on 
several  occasions  during  the  past  15  years.  It  was  ' 
exhaustively  considered  in  our  natural  gas  investiga-  ! 
tion  in  Docket  No.  G-580  and  in  the  legislative  pro¬ 
posals  which  ensued.”*  It  was  subject  of  consideration  j 
in  rate  cases  such  as,  for  example,  Kentucky  West  ^ 
Virginia  Gas  Company,  etc.  v.  City  of  Pittsburgh  (7 
F.  P.  C.  112),  where,  contrary  to  the  view  of  the  ma-  I 
jority,  that  consideration  was  neither  perfunctory  nor 
limited  to  a  question  of  law.”  (R.  9861,  emphasis  sup¬ 
plied).  ! 

I 

It  is  difficult  to  conceive  of  more  compelling  evidence  of 
Congressional  intent  than  the  long  sustained  interpreta¬ 
tion  thereof  by  the  very  persons  selected,  by  virtue  of  their 

■*  Moore-Rizlcy  Bill  (H.  B.  4051,  80th  Congress)  and  Smith-Wimberly  sub¬ 
stitute. 
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expertness  in  the  field,  to  administer  the  directives  of 
Congress  in  the  Act. 

The  Supreme  Court  of  the  United  States,  on  several 
occasions,  expressly  upheld  the  Commission’s  application 
of  the  original  cost  rate  base  method  to  a  pipeline’s  own 
gas  production.  (F.  P.  C.  v.  Hope  Natural  Gas  Co.,  supra; 
Colorado  Interstate  Gas  Co.  v.  F.  P  C.,  supra.  Panhandle 
Eastern  Pipe  Line  Co.  v.  F.  P.  C.,  324  U.  S.  635). 

Surely  Congress  was  not  ignorant  of  the  manner  in 
which  its  act  to  regulate  sales  of  natural  gas  in  interstate 
commerce  was  being  construed  and  applied.  Congress 
amended  several  provisions  of  the  Natural  Gas  Act  sub¬ 
sequent  to  the  above  Supreme  Court  decisions,  [e.g..  Act 
of  July  25,  1947,  c.  333,  61  Stat.  459,  U.  S.  C.  A.,  Title  15, 
§  717f  (h) ;  Act  of  March  27,  1954,  c.  115,  68  Stat.  36,  U.  S. 
C.  A.,  Title  15,  '§117(c)l.  But  Congress  has  not  seen  fit 
to  alter  the  standards  which  it  intended  should  govern  the 
Commission's  rate  making  procedure. 

On  July  11,  1947  the  House  of  Representatives  (80th 
Congress)  passed  H.  R.  4051.  This  bill  proposed  the  in- 
!  sertion  of  Section  ii^to  the  Natural  Gas  Act,  which 
I  would  have  required  the  Commission  to  allow  to  a  natural 
j  gas  company  for  gas  '^produced  hy  such  naturai-gas  com- 
!  pany  or  purchased  from  a  subsidiary  or  affiliate,  the  pre- 
'  vailing  market  price  in  the  field  or  fields  where  produced”, 
reserving  to  the  pipeline  company  the  election  ‘Hhat  its 
production  and  gathering  facilities  then  owmed  and  there¬ 
after  acquired  shall  be  included  with  its  facilities  used  for 
the  transportation  of  natural  gas  in  interstate  commerce 
in  any  determination  by  the  Commission  of  the  rates  and 
charges  of  such  company  subject  to  the  jurisdiction  of  the 
Commission.” 

That  the  House  enacted  this  bill  demonstrates  (1)  that 
the  rate  making  authority  then  and  now  contained  in  the 
Natural  Gas  Act  contemplated  the  inclusion  of  gas  produc¬ 
ing  facilities  in  the  natural  gas  company’s  rate  base  along 
with  its  transmission  facilities,  and  (2)  that  the  Commis¬ 
sion  did  not  then  possess  the  power  to  allow  a  field  price 
for  a  pipeline  company’s  own  gas  production. 

That  the  measure  did  not  become  law,  demonstrates  that 
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the  original  Congressional  intent  underlying  the  passage  of 
the  Natural  Gas  Act  is  still  in  full  force  and  etfect. 

In  Philips  Petroleum  Co.  v.  Wisconsin,  et  al.,  347  U.  S. 
672,  the  Supreme  Court  stated: 

<<•  *  *  Protection  of  consumers  against  exploitation 
at  the  hands  of  natural-gas  companies  was  the  primary 
aim  of  the  Natural  Gas  Act.  *  •  •  Attempts  to  weaken 
this  protection  by  amendatory  legislation  exempting 
independent  natural-gas  producers  from  federal  regu¬ 
lation  have  repeatedly  failed,  and  we  refuse  to  achieve 
the  same  result  by  a  strained  interpretation  of  the  ex¬ 
isting  statutory  language.**  (Emphasis  supplied). 

By  the  same  token,  this  Honorable  Court  should  refuse 
to  achieve  the  result  of  blighting  the  primary  aim  of  Con¬ 
gress  through  a  strained  interpretation  of  the  Act  after 
Congress  has  repudiated  proposed  amendments  to  the  ex¬ 
isting  statutory  language  which  would  have  permitted  the 
use  of  field  price  or  commodity  value  in  establishing  just 
and  reasonable  rates. 

It  requires  only  the  ability  to  read  to  perceive  that  Con¬ 
gress  did  not  specifically  spell  out  any  precise  formula  in 
the  Natural  Gas  Act  for  the  determination  of  ‘*just  and 
reasonable’’  rates.  On  the  other  hand,  the  legislative  his¬ 
tory  of  the  Act,  its  consistent  construction  and  application 
by  the  Commission  and  the  courts  (including  the  highest 
court  of  the  land)  and  the  refusal  of  Congress  to  modify 
the  Act  to  authorize  the  very  procedure  complained  of 
herein,  all  point  to  but  one  permissible  conclusion: 

CONGRESS  DEEMED  ITS  OBJECTIVE  OF  PRO¬ 
TECTING  THE  CONSUMER  THROUGH  CONVEN¬ 
TIONAL  RATE-REGULATORY  PRINCIPLES  TO 
BE  AXIOMATIC. 

In  the  words  of  Commissioner  Draper: 

<<•  #  •  ^vhatever  formula  vre  use  must  be  within  the 
limits  of  the  conventional  pattern  so  long  recognized 
and  approved  by  the  courts**.  (R.  9865) 

Conventional  rate  making  principles  do  not  demand  ad¬ 
herence  to  any  inexorable  algebraic  formula.  If  any 
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formula  exists  at  all,  it  is  of  the  most  general  type^  to  wit : 
that  the  utility  may  be  allowed  to  recover  from  the  con¬ 
sumers  a  sum  of  money  equal  to  reasonable  costs  incurred 
plus  a  fair  return  (funds  providently  invested  in  the  pub¬ 
lic  enterprise  multiplied  by  a  reasonable  rate  of  return). 

Panhandlers  entire  jurisdictional  operation  is  a  public 
enterprise. 

Congress  stated  in  Section  1(a)  of  the  Natural  Gas  Act: 

•  it  is  declared  that  the  business  of  transport¬ 
ing  and  selling  natural  gas  for  ultimate  distribution 
to  the  public  is  affected  vith  a  public  interest,  and  that 
Federal  regulation  in  matters  relating  to  the  transpor¬ 
tation  of  natural  gas  and  the  sale  thereof  in  interstate 
and  foreign  commerce  is  necessary  in  the  public  inter¬ 
est.’’  Act  of  June  21,  1938,  c.  556,  52  Stat.  821,  U.  S. 
C.  A.  Title  15,  717(a). 

Conventional  rate  making  principles  do  dema/nd  that  in 
order  to  determine  the  reasonableness  of  the  contribution 
which  the  public  must  make  to  a  business  affected  with  a 
public  interest,  that  portion  of  such  contribution  remaining 
to  the  utility  after  the  deduction  of  reasonable  operating 
costs  must  be  compared  with  some  objectively  ascertain¬ 
able  measure  of  the  investor’s  contribution  to  the  industry. 
To  that  extent,  a  ‘‘formula”  is  intrinsic  in  the  rate  regula¬ 
tory  process. 

That  at  least  this  comparison  of  profit  with  investment 
of  rate  hose  is  indispensible  to  rate  regulation  was  vividly 
demonstrated  by  a  Wisconsin  circuit  court  in  Common¬ 
wealth,  Telephone  Company  v.  Wisconsin  PSC,  71  PUB 
(NS)  65,  affirmed  by  the  Supreme  Court  of  the  State  of 
Wisconsin;  252  Wis*  481,  32  N.  W.  2d  247.  The  following 
constitute  excerpts  from  the  opinion  of  the  trial  court. 
All  emphasis  is  that  of  the  Court. 

“Reis,  J. :  On  .July  31,  1947,  70  PUR  NS  5,  the 
Public  Service  Commission  of  Wisconsin  rendered  its 
18-page  opinion,  culminating  in  an  order  reducing 
somewhat  the  telephone  rates  to  be  charged  by  peti¬ 
tioner  Commonwealth  Telephone  Company  at  Two 
Rivers,  Wisconsin. 
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‘‘We  need  consider  the  utility’s  challenge  to  the  or¬ 
der  only  upon  the  grounds  that  the  Commission  failed 
to  make  any  findings  of  fact  at  all  and  particularly 
failed  and,  indeed,  emphatically  refused  to  find  a  rate 
hose. 

“To  cut  a  utility  rate  is  not  unheard  of  in  this  state; 
but  for  the  regulatory  Commission  to  repudiate  the 
necessity  of  finding  the  ‘fair  value’  of  the  utility’s 
property,  or  some  other  base,  is  to  us  unprecedented 
in  forty  years  of  administrative  regulation — except 
with  perhaps  a  permissible  deviation  from  the  rule 
in  the  case  of  emergency  orders  or  temporary  orders 
pending  a  determination  of  rate  base. 

“The  announced  doctrine  that  the  Commission  need 
not  determine  a  base  upon  which  to  fix  rates,  may 
have  the  merit  of  originality  but  it  suffers  the  vice  of 
great  potential  danger  to  the  consuming  public  or  to 
utility  investors,  depending  upon  w'hose  foot  the  shoe 
is  on  and  how  painfully  it  pinches.” 

*  •  • 

“The  Commission  then  proceeds  in  its  opinion — 
and  at  this  juncture  we  really  get  down  to  the  meat 
in  the  stew*.  The  Commission  throw^s  out  a  half  cen¬ 
tury  of  rate  making — as  recognized  in  the  forty-eight 
states  and  by  the  Federal  government — and  announces 
(at  p.  10)  that  the  rates  are  not  based  on  any  rate 
base: 

“  ‘The  rates  •which  we  shall  prescribe  in  this  pro¬ 
ceeding  are  accordingly  not  arrived  at  by  ascertain¬ 
ing  what  the  level  of  them  would  have  to  be  to  afford 
any  given  percentage  relationship  between  the  net 
profit,  or  “return”  thereunder,  and  the  value  of  the 
utility  property  involved — whatever  that  value 
might  he  under  the  evidence  before  us.*  (Our 
italics.) 

“The  Commission  reiterates  and  pins  down  its  point 
(at  p.  10)  that  it  ■will  not  deal  wdth  rate  base: 

“  *The  rates  herein  prescribed  are  arrived  at  with- 
out  determining  an/y  rate  base,  and  without  de¬ 
termining  any  specific  figure  as  constituting  a  “fair 
rate  of  return”  on  anything  that  may  be  claimed  to 
be  a  proper  rate  base.*  (Our  italics.) 
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‘‘Two  sentences  later,  the  Commission  declares  again 
that  it  will  have  nothing  to  do  with  rate  base: 

“  ‘Accordingly,  there  will  be  a  determination  and 
finding  of  neither  a  rate  hose  nor  of  a  rate  return 
for  the  purposes  of  this  proceeding.^  (Our  italics.) 
“The  intervening  sentence  seems  to  reflect  the  Com¬ 
mission’s  philosophy  and  is  the  most  phenomenally 
hazardous  of  all  the  utterances  in  its  written  opinion: 

“  ‘The  rates  herein  prescribed  are  estimated  cmd 
intended  to  afford  approximately  an  anrmal  net 
profit  of  a  determined  number  of  dollars  which  we 
think  it  reasonable  for  the  utility  to  enjoy  from  the 
operation  of  its  business.’  (Our  italics.) 

“There  is  the  18-page  opinion  stripped  down  to 
nakedness.  ‘The  rates  herein  prescribed  are  ESTI¬ 
MATED  AND  INTENDED  to  afford  *  *  •  an  annual 
net  profit  *  *  *  \yHICH  WE  THINK  it  reasonable  for 
the  utility  to  enjoy.’  (Our  caps.) 

“There  is  where  standard,  base,  foundation,  test, 
guide — go  out  of  the  window — and  the  ipse  dixit  ‘we 
think’  is  substituted.” 

“It  is  ‘considered’  by  the  Commission  (at  p.  15) 
that  $12,500  annuaJhj  is  a  ^reasonable  profit.’  (Our 
italics.) 

“Reasonable  profit  ON  WHAT?  That  is  the  trouble 
with  the  Commission’s  decision.  It  has  no  bottom. 
It  has  a  numerator  but  no  denominator.” 

•  •  • 

“The  Public  Service  Commission’s  underlying  error 
in  the  case  before  us  is  its  misconstruction  of  the  Hope 
decision.  Somehow*  or  other,  our  Commission  gets  out 
of  that  decision  the  idea  that  there  no  longer  need  be 
a  rate  base  at  all.  That  sequitur  (‘it  follows’)  we 
just  do  not  follow. 

“The  Federal  Pow*er  Commission  in  the  Hope  Case 
expressly  found  a  rate  base  of  $33,712,526  and  gauged 
a  fair  rate  of  return  as  6^2  per  cent.  Here  were  both 
numerator  and  denominator.  {Supra,  320  US.  at  p. 
599,  88  L.  ed.  at  p.  343,  51  PUR  (NS)  at  p.  198.) 

“The  circuit  court  of  appeals  had  reversed  the  Fed¬ 
eral  Power  Commission  on  the  Commission’s  theory 
that  the  proper  rate  base  was  actual  legitimate  cost, 
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without  regard  to  reproduction  cost.  Hope  Nat.  Gas 
Co.  V.  Federal  Power  Commission  (1943),  47  PUR 
(NS)  129, 134  F.  2d  287. 

“The  Supreme  Court  of  the  United  States  in  turn 
reversed  the  circuit  court  of  appeals,  thus  reinstating 
the  Federal  Power  Commission’s  base  of  ‘actual  legiti¬ 
mate  cost’ — irrespective  of  reproduction  cost.  {Supra, 
320  US  591,  88  L.  ed.  333.) 

“The  United  States  Supreme  Court  in  the  Hope 
Case  was  not  discarding  the  requirement  that  there 
must  be  a  rate  base ;  nor  did  it  do  so  in  another  of  its 
decisions  in  1944,  commonly  referred  to  as  the  Pipe¬ 
line  Case.  Federal  Power  Commission  v.  Natural  Gas 
Pipeline  Co.  (1942),  315  US  575,  86  L.  ed.  1037,  42 
PUR  NS  129,  62  S.  Ct.  736. 

“In  the  Pipeline  Case,  like  in  the  Hope  Case,  there 
was  a  base.  The  Federal  Powder  Commission  dis¬ 
tinctly  found  a  ‘Total  Rate  Base’  in  the  amount  of 
$74,420,424  and  allowed  a  rate  of  return  of  6^/4  per 
cent.  There  again  were  both  numerator  and  denomi¬ 
nator.  {Supra,  315  US  at  pp.  587,  597,  42  PUR  NS  at 
pp.  138,  144.) 

“The  point  is  that  there  is,  and  always  has  been, 
a  BASE  in  the  fixing  of  public  utility  rates.  That  is 
where  the  decision  of  the  Public  Service  Commission 
of  Wisconsin,  now  under  review,  is  unique  in  the 
decades  of  rate  making.  There  is  no  base  found  or 
even  faintly  suggested  in  the  Commission’s  decision. 
The  Commission’s  eighteen  pages  go  through  a  sieve 
and  leave  an  emptiness.” 

•  •  • 

“True  it  is  that  the  Commission  may  not  have  to 
make  a  finding  upon  every  detail,  e.g.,  the  technical 
factor  of  terminal  toll  segregation,  in  a  given  tele¬ 
phone  case — or  amortization.  Nevertheless,  it  would 
appear  almost  axiomatic  that  there  must  be  at  least 
one  finding  in  a  rate  case,  namely,  as  to  rate  base. 

“Our  conclusion  is  that  by  failing  to  find,  and  by 
decrying  its  duty  to  find,  a  base  upon  which  to  fix  the 
fair  profit — the  Commission  has  gone  beyond  the  four 
quarters  of  the  statute  which  vitalizes  it;  and  per¬ 
chance  has  impinged  upon  the  due  process  clause  of  the 
Constitution  itselL^’ 
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Although  the  requirement  that  profits  must  be  related 
to  investment  may  involve  the  application  of  a  ‘‘ formula^  ^ 
it  is  hy  no  means  a  fixed  and  inflexible  formula. 

The  conventional  rate  making  standards  intended  by 
Congress  to  govern  the  Commission,  contemplate  consider¬ 
able  latitude  within  which  the  Commission  may  exercise 
its  sound  discretion  to  attain  the  objectives  of  protecting 
the  investor  and  stimulating  exploration  for  the  benefit  of 
the  consuming  public.  These  are  the  objectives  over  which 
the  majority  of  the  Commission  expressed  such  great  con¬ 
cern,  and  which  it  felt  it  could  protect  only  by  the  abandon¬ 
ment  the  conventional  rate  base  method  and  the  adoption 
of  the  inconclusive  and  artificial  commodity  value  doctrine. 

The  fallacy  of  the  Commission’s  premise  should  be 
readily  apparent. 

The  rate  base  method  of  determining  the  allowance  for 
pipeline-produced  gas  is  the  only  method  which  will  pro¬ 
vide  the  investor  \vith  a  relatively  guaranteed  fair  return. 
Within  the  ambit  of  its  sound  discretion,  the  Commission 
may  adjust  the  rate  of  return  and  control  allowances  for 
exploration  and  development  costs  to  insure  a  return  suf¬ 
ficient  to  maintain  the  integrity  of  existing  investments  and 
to  attract  any  additional  investors  required  for  increased 
exploitation. 

As  the  Supreme  Court  stated  in  the  Hope  Case,  supra: 

‘‘It  is  suggested  that  the  Conunission  has  failed  to 
perform  its  duty  under  the  act  in  that  it  has  not  al¬ 
lowed  a  return  for  gas  production  that  will  be  enough 
to  induce  private  enterprise  to  perform  completely 
and  efficiently  its  functions  for  the  public.  The  Com¬ 
mission,  however,  was  not  oblivious  of  those  matters. 
It  considered  them.  It  allowed^  for  example,  delay 
rentals  and  exploration  and  development  costs  in  op¬ 
erating  expenses.  No  serious  attempt  has  been  made 
here  to  show  that  they  are  inadequate.  We  certainly 
cannot  say  that  they  are,  unless  we  are  to  substitute 
our  opinions  for  the  expert  judgment  of  the  adminis¬ 
trators  to  whom  Congress  entrusted  the  decision. 
Moreover,  if  in  light  of  experience  they  turn  out  to  he 
inadequate  for  development  of  new  sources  of  supply y 
the  doors  of  the  Commission  are  open  for  increased 
allowances.  This  is  not  an  order  for  all  time.  The 
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act  contains  machinery  for  obtaining  rate  adjustments. 
Section  4.”  [Petitioner's  emphasis] 

Clearly,  the  investors  and  the  public  are  fully  protected 
under  the  conventional  procedure. 

The  market  price  doctrine,  on  the  other  hand,  contains 
absolutely  no  guarantee  of  a  fair  return  to  the  investor. 

If  Panhandlers  stockholders  are  entitled  to  unlimited 
profits  at  the  expense  of  the  consumer  when  values  exceed 
costs,  they  should,  in  all  fairness,  be  required  to  stand 
the  loss  when  cost  exceed  values.  The  effect  upon  explora¬ 
tion  and  development  under  the  circumstances  covered  by 
the  other  side  of  the  commodity  value  coin  should  be  ob¬ 
vious. 

Surely,  the  Natural  Gas  Act  does  not  contemplate  that 
natural-gas  company  stockholders  are  to  have  their  cake 
and  eat  it  too — at  the  expense  of  the  public. 

The  Commission  has  done  nothing  short  of  handing  to 
Panhandle  that  which  it  could  obtain  as  an  unregulated  in¬ 
dustry  in  a  free  market.  Obviously  this  is  not  regulation. 

It  is  shocking  to  realize  the  degree  to  which  the  Commis¬ 
sion  has  defied  the  intent  of  Congress  underlying  its  en¬ 
actment  of  the  Natural  Gas  Act. 

3.  Field  Price  Doctrine  Is  Unconventional  and  Not 
Permitted  by  Natural  Gas  Act 

Panhandle  produced  nearly  one-fourth  of  its  gas  supply 
available  for  interstate  transmission  during  the  test  year 
considered  by  the  Commission.  (R.  9742). 

From  the  time  of  the  passage  of  the  Natural  Gas  Act 
until  the  issuance  of  the  order  here  being  reviewed,  the 
Commission  in  determining  just  and  reasonable  rates  of 
a  natural  gas  company  invariably  followed  the  conven¬ 
tional  rate-base  approach  to  arrive  at  its  allowance  to  the 
company  for  its  own  produced  gas. 

Under  this  method,  the  natural  gas  in  place  and 
the  properties  and  equipment  utilized  in  producing 
it  are  included  in  the  rate  base,  along  with  the  trans¬ 
mission,  compression,  and  other  facilities  employed  in 
transporting  and  selling  it  to  the  customers,  at  the 
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net  investment  which  they  represent,  i.e.,  their  ori^- 
nal  cost  less  the  reserves  which  have  been  accrued  to 
cover  their  depletion  and  depreciation.  In  addition 
to  a  return  thereon  equal  to  the  rate  of  return  found 
reasonable  for  the  pipeline  operation  overall,  there 
are  included  in  the  recoverable  costs  of  service,  upon 
which  the  charges  to  jurisdictional  customers  are 
based,  all  operating  expenses  chargeable  to  produc¬ 
tion,  including  such  uncapitalized  exploratory  and  de¬ 
velopmental  outlays  as  delay  rentals,  geological  sur¬ 
veys,  and  the  expenses  of  drilling  dry  holes.  Thus  all 
of  the  costs  and  risks  incurred  in  the  search  for  gas 
by  a  pipeline  are  shifted  from  the  stockholders  to  the 
customers  of  the  pipeline.  In  addition,  all  expenses 
associated  with  the  extraction  of  liquid  hydrocarbons, 
such  as  natural  gasoline,  are  also  included  among  the 
allow’able  operating  expense,  but  corresponding  pro¬ 
duction  credits  are  made  of  the  revenues  from  the  sale 
of  such  products.’^  (R.  9743,  9744) 

In  the  instant  case  the  Commission,  with  Commissioner 
Draper  dissenting,  departed  from  this  long  established  and 
sanctioned  conventional  procedure  and  approved  a  rate 
for  Panhandle  wrhich  included  an  express  allowance  for  the 
‘‘field  price or  “commodity’^  value  of  its  own  gas  produc¬ 
tion  transported  and  resold  by  it  for  resale  in  interstate 
commerce. 

“Panhandle,”  stated  the  Commission,  “contends  that  the 
natural  gas  w'hich  it  produces  should  be  accorded  its  value 
as  a  commodity^\  (R.  9745). 

So  the  Commission  accorded  the  natural  gas  which  Pan¬ 
handle  produces,  its  value  as  a  commodity. 

“Panhandle,”  said  the  Commission,  “w’ould  have  us 
apply  to  its  production  the  w’eighted  average  arm’s  length 
prices  of  gas  at  the  wrell-head  in  the  fields  where  this  gas 
is  produced.”  (R.  9746). 

So  the  Commission  applied  to  Panhandle’s  production 
the  “w’eighted  average  arm’s  length  prices  of  gas”  in  the 
fields. 

Panhandle  requested  permission,  and  the  Commission 
allow^ed  Panhandle,  to  remove  its  natural  gas  producing 
facilities  from  the  rate  base,  and  to  receive  for  its  own 
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gas  production  an  ostensible  average  of  prices  received 
by  independent  gas  producers  under  arm’s  length  contracts 
with  pipe  line  companies  in  the  vicinity  of  Panhandle’s  gas 
fields. 

The  Commission  allowed  a  ‘‘weighted  average  price”  of 
8.4398^  per  Mcf  computed  on  the  basis  of  “prices”  of  7^, 
9.4978^  and  11^^  in  the  states  of  Texas,  Kansas  and  Okla- 
home  respectively.  (R.  9746,  9747)  The  Commission  con¬ 
ceded  that  the  Kansas  “price”  had  been  increased  from 
8.4843  to  conform  to  the  Kansas  Corporation  Commission’s 
minimum  well-head  price  orders.  The  method  of  arriving 
at  these  “prices”  will  be  discussed  more  fully  in  a  sub¬ 
sequent  portion  of  this  Brief. 

By  applying  this  artificial,  so  called  weighted  average 
price  of  8.4398^^  per  IMcf  to  Panhandle’s  own  gas  produc¬ 
tion  of  70,827,431  Mcf,  the  Commission  allowed  Panhandle 
to  collect  from  the  consuming  public  $5^77,712  each  year 
for  this  phase  of  its  operation.  (E.  9747) 

The  Commission’s  own  statf  demonstrated  that  it  cost 
Panhandle  0.85  cents  per  Mcf  or  $602,033  per  year  to  pro¬ 
duce  this  gas.  (R.  9763) 

Thus  did  the  Commission  ascribe  to  Panhandle’s  own 
annual  gas  production  a  “voZwe”  which  was  $5,375,679  in 
excess  of  its  cost  to  Panhandle. 

Panhandle  was  permitted,  by  the  action  here  under  re¬ 
view,  to  charge  the  consuming  public  for  the  open  marhet 
price  or  commodity  value  of  its  own  gas  production  as  op¬ 
posed  to  Panhandle’s  cost  of  producing  such  gas  which 
cost  would  have  included  a  fair  return  to  the  investor  on  i 
the  property  devoted  to  gas  production.  I 

This  revolutionary  approach  to  rate  making  was  applied 
by  the  Commission  notwithstanding  the  fact  that  it  had 
since  1938  included  Panhandle’s  gas  producing  facilities  in 
its  rate  base  and  had  compelled  the  consuming  public  to  * 
underwriter  this  phase  of  Panhandlers  operations  through  ■ 
rate  allowances  for  depreciation  of  such  facilities,  aban-  ' 
doned  lease  expenses,  delay  rentals,  and  all  costs  of  non¬ 
productive  drilling.  (R.  9771) 
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CAN  THIS  HONORABLE  COURT  NOW  TELL 
THE  GAS  CONSUMING  PUBLIC  OF  AMERICA 
THAT  THIS  IS  HOW  CONGRESS  INTENDED 
THEIR  RIGHTS  TO  BE  PROTECTED? 

We  do  not  have  before  us  an  issue  of  chosing  between  two 
alternative  forms  of  ‘‘pricing’^  a  natural  gas  company’s 
own  gas  production  as  the  majority  would  have  us  be¬ 
lieve.  (R.  9867)  The  issue  is,  rather,  whether  Congress 
intended  to  authorize  the  Commission  to  permit  a  natural 
gas  company  to  charge  a  market  value  price  for  the  gas 
which  it  produces  or  whether  Congress  intended  that  the 
charges  to  be  made  for  natural  gas  by  companies  subject 
•  to  the  Commission’s  jurisdiction  are  to  be  regulated. 

If  Congress  intended  the  latter,  then  the  scheme  pro¬ 
posed  by  the  Commission  falls  wholly  without  the  ambit 
of  the  authority  conferred  upon  the  Commission  by  Con¬ 
gress  in  the  Natural  Gas  Act  as  demonstrated  hereinbe¬ 
fore,  and  the  rates  allowed  to  Panhandle  in  its  Opinion  No. 
269  and  accompanying  order  issued  April  15,  1954  (R. 
9842,  9843)  are  unlawful  within  the  meaning  of  Sections 
4  and  5  of  the  Natural  Gas  Act. 

It  is  no  answer  to  our  charge  of  mortal  infirmity  that 
the  Commission  has  to  a  large  extent  adopted  “prices” 
prescribed  as  minimum  well-head  prices  by  administrative 
bodies  of  Oklahoma  and  Kansas.  That  Congress  intended 
to  occupy  the  field  with  respect  to  rates  for  the  sale  of 
natural  gas  for  resale  in  interstate  commerce,  and  that 
the  powers  conferred  upon  the  Commission  pursuant  to 
the  Commerce  Clause  of  the  Constitution  are  plenary  and 
paramount  when  in  conflict  with  a  price  order  of  a  pro¬ 
ducing  state  is  not  open  to  question.  Kansas  State  Corp. 
Comm.  V.  F.  P.  C.,  8th  Cir.,  1953,  206  F.  2d  690,  cert  den. 
346  U.  S.  922,  rehear,  den.  347  U.  S.  1022. 

Congress  having  directed  the  Federal  Power  Commission 
to  regulate  such  rates  for  the  protection  of  consumers  can 
hardly  have  intended  that  the  Commission  may,  in  effect, 
transfer  this  responsibility  to  agencies  of  tlfiose  states 
which  are  concerned  exclusively  with  the  interests  of  the 
natural  gas  producer. 
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4.  Use  of  "Arm's  Length  Prices"  in  Contracts  of  Independent 
Producers  Is  Unlawful  in  View  of  Supreme  Court  Decision 
k  in  Phillips  v.  Wiscon^ 

In  Phillips  Petroleum  Co.  v.  Wisconsin,  et  al.,  supra, 
the  Supreme  Court  of  the  United  States  held  that  Congress 
had  in  the  Natural  Gas  Act  directed  the  Federal  Power 
Commission  to  regulate  the  charges  made  by  independent 
,  producers  for  gas  sold  to  interstate  pipeline  companies — 
the  very  heretofore  unregulated  charges  which  the  Com¬ 
mission  purported  to  adopt  as  the  standard  in  computing 
Panhandle’s  allowance  for  its  own  produced  gas  in  the  in¬ 
stant  case. 

This  mandate  of  Congress  to  the  Commission  would  ob¬ 
viously  be  entirely  without  substance  if  Congress  intended 
thereby  that  the  Commission  do  no  more  than  place  a  stamp 
of  approval  on  every  price  negotiated  at  arm’s  length  be¬ 
tween  an  independent  producer  and  an  interstate  pipeline 
company. 

If  the  negotiations  between  producer  and  pipeline  were 
not  at  arm’s  length,  the  producer  would  not  be  independent 
of  the  pipeline.  By  requiring  the  Commission  to  regulate 
these  prices  of  independent  producers,  Congress  clearly 
contemplated  that  the  Commission  determine  in  each  and 
every  instance  whether  the  arm’s  length  price  negotiated 
between  indepoident  producer  and  interstate  pipeline  is  in 
fact  **just  and  reasonahle”. 

If  Congress  had  deemed  every  arm’s  length  price  be¬ 
tween  these  classes  of  parties  to  be  ipso  facto  just  and 
reasonable,  why  did  Congress  (as  the  Supreme  Court  has 
declared  it  did)  adjure  the  Commission  to  regulate  such 
prices? 

Petitioner  respectfully  submits  that,  as  no  logical  an¬ 
swer  to  this  question  exists,  the  introductory  premise  must 
fall. 

Congress  obviously  regarded  the  arm’s  length  price  of 
an  independent  producer  with  no  greater  sanctity  than  the 
arm’s  length  price  negotiated  between  the  interstate  pipe¬ 
line  and  the  independent  local  distribution  company  at  the 
other  end  of  the  line. 

Congress,  in  effect,  said  to  the  Commission,  “It  is  in- 
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cnmbent  upon  you  to  regulate  both  these  prices/’  And 
Congress  established  but  one  standard  for  both  such  prices. 
It  said  that  such  charges  shall  be  “just  and  reasonable”. 

Surely,  the  Commission  would  not  concede  that  a  negoti¬ 
ated  arm’s  length  price  between  an  interstate  pipeline  and 
an  independent  local  distribution  is  per  se  just  and  rea¬ 
sonable. 

Before  the  Commission  makes  a  finding  of  the  reason¬ 
ableness  of  such  prices  it  insists  upon  a  full  dress  hearing 
to  afford  all  parties  an  opportunity  to  examine  the  funda¬ 
mental  criteria  of  rate  regulation,  to  wit:  (1)  Are  the 
rates  sufficient  to  prevent  a  confiscation  of  the  investors’ 
property  and  (2)  Are  the  consumers  being  asked  to  pay 
in  excess  of  the  reasonable  cost  of  providing  the  service 
which  they  receive? 

Unless  the  first  criterion  is  to  be  resolved  arbitrarily, 
it  requires  a  determination  of  whether  the  investors  are 
obtaining  fair  compensation  for  the  use  of  their  invest¬ 
ment.  This  determination  cannot  be  made  except  by  com¬ 
paring  this  return  with  the  investment. 

Congress  prescribed  no  separate  standard  to  guide  the 
Commission  in  determining  the  lawfulness  of  the  inde¬ 
pendent  producer's  charges.  He  is  not  separately  defined 
in  the  Natural  Gas  Act,  nor  is  he  distinguished  in  any  other 
manner  from  the  interstate  pipeline  company. 

The  independent  producer  falls  within  the  purview  of 
the  rate  regulatory  jurisdiction  of  the  Commission  because 
he  is  a  “natural-gas  company”  making  a  “sale  of  natural 
gas  subject  to  the  jurisdiction  of  the  Commission”  within 
the  meaning  of  Section  4(a)  of  the  Natural  Gas  Act  (52 
Stat.  822,  U.  S.  C.  A.,  Title  15,  §  717c).  The  activity  which 
subjects  him  to  the  Commission’s  jurisdiction  is  the  “sale 
in  interstate  commerce  of  natural  gas  for  resale  for  ulti¬ 
mate  public  consumption  *  *  Natural  Gas  Act,  Sec¬ 
tion  1(b)  (52  Stat.  821,  U.  S.  C.  A.,  Title  15,  ^717).  This 
is  the  identical  basis  for  the  Commission's  jurisdiction 
over  the  rates  of  interstate  pipeline  companies. 

The  Commission  has  not  endeavored  to  carry  out  its 
duty  to  regulate  the  pipeline  companies  by  merely  accept¬ 
ing  any  price  contained  in  a  contract  negotiated  at  arm’s 
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length  between  pipeline  and  distributor.  Clearly,  such  a 
policy  would  not  constitute  regulation. 

An  allowance  by  the  Commission  of  commodity  value  for 
gas  produced  by  a  natural  gas  company  unequivocally 
demonstrates  the  intent  of  the  Commission  to  continue 
its  long  established  policy  of  avoiding  its  obligation  under 
the  Act  to  regulate  independent  producers,  for  this  policy 
allows  the  producers  to  regulate  themselves. 

If,  .then,  the  Commission  is  obligated  to  do  more  than 
merely  rubber  stamp  independent  producer  prices,  the 
*^dfm^s  length  prices  of  gas  at  the  well-head  in  the  field 
where  this  gas  is  produced’^  has  become  a  s^iperannuated 
fiction. 

It  is  true  that  the  Supreme  Court  made  no  reference  in 
the  Phillips  opinion  to  Panhandle’s  arm’s  length  field  price 
doctrine  embraced  by  the  Commission  just  two  months 
earlier,  for  the  Commission  had  disclaimed  jurisdiction 
over  Phillips,  and  no  specific  rate  or  rate-making  doctrine 
was  in  issue.  The  Supreme  Court,  therefore,  was  not  faced 
with  the  necessity  of  resolving  the  inherent  irreconcil¬ 
ability  of  Opinion  No.  269  with  the  Court’s  own  mandate. 

In  view  of  the  foregoing.  Petitioner  respectfully  sub¬ 
mits  that: 

1.  The  Commission  may  not  lawfully  purport  to  regu¬ 
late  the  rates  of  independent  producers  pursuant 
to  the  mandates  of  Congress  and  the  U.  S.  Supreme 
Court  in  the  Phillips  case  by  merely  approving  such 
rates  on  the  basis  that  they  were  negotiated  in 
arm’s  length  bargaining. 

2.  The  Commission  a  fortiori  may  not  regulate  the 
rates  of  an  interstate  pipeline  company,  such  as 
Panhandle,  by  ascribing  to  the  pipeline  company’s 
own  gas  production  the  arm’s  length  negotiated 
prices  received  by  independent  producers  in  the 
same  general  area,  without  doing  cataclysmic  vio¬ 
lence  to  the  duties  entrusted  to  its  execution  as  well 
as  to  the  fundamental  concepts  of  the  rate  regula¬ 
tory  process. 
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The  Commission  denied  Petitioner’s  request  for  a  re¬ 
hearing  of  Opinion  No.  269  on  the  very  day  that  the 
Phillips  decision  came  down.  That  the  Commission  may 
have  revised  its  thinking  since  that  memorable  June  7, 
1954,  is  perhaps  apparent  from  a  statement  recently  made 
by  Chairman  Kuykendall  in  an  address  delivered  to  the 
New  York  Society  of  Security  Analysts.  The  January  7, 
1955  issue  of  the  Independent  Natural  Gas  Association  of 
America  Bulletin  reports  the  Commission  Chairman  as 
having  said: 

n*  *  *  regardless  of  contract  provisions,  the  Federal 
Power  Commission  has  a  statutory  duty  to  fix  just 
and  reasonable  prices.’’ 

5.  The  Commission's  Demonstration  of  Purported  Legal  Au¬ 
thority  to  Employ  the  Field  Price  Doctrine  Is  Fallacious 
cmd  V^thout  Merit 

Every  contention  proffered  by  the  Commission  as  legal 
authority  for  the  use  of  the  average  arm’s  length  field  price 
in  establishing  an  interstate  pipeline’s  allowance  for  its 
own  gas  production  has  been  refuted  in  other  portions  of 
this  brief  and  in  Commissioner  Draper’s  incisive  dissenting 
opinion  in  this  case. 

A  few  points  bear  repetition  or  special  mention,  how¬ 
ever. 

The  majority  of  the  Commission  looked  almost  exclu¬ 
sively  to  the  dissenting  opinion  of  Mr.  Justice  Jackson  in 
the  Hope  case  (supra)  as  authority  for  its  abandonment 
of  conventional  rate  making  doctrines. 

As  shown  in  the  majority  opinion  (R.  9753,  9754),  Mr. 
Justice  Jackson  deemed  it  essential  that  there  be  different 
rate  regulatory  standards  for  the  gas  production  phase  and 
the  gas  transmission  phase  of  an  interstate  pipe  line  be¬ 
cause  “Gas  itself  is  tangible,  possessible,  and  does  have  a 
market  price  in  the  field.” 

There  appears  to  have  been  overlooked  in  this  statement, 
the  fact  that  gas  is  just  as  tangible  and  possessible  and 
may  just  as  readily  find  a  competitive  price  level  at  the 
distal  end  of  the  pipeline.  Obviously,  this  factor  has  made 
the  price  to  the  local  distributor  no  less  amenable  to  con¬ 
ventional  rate  regulation. 
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In  its  opinion,  the  majority  demonstrates  (E.  9755)  that 
Mr.  Justice  Jackson  ^s  espousal  of  the  commodity  value 
doctrine  was  largel  motivated  by  a  desire  to  achieve  there- 
with  economic  results  which  the  majority  of  the  Supreme 
Court  held  the  Commission  and  the  Court  are  powerless 
to  consider  until  the  Natural  Gas  Act  is  amended.  As 
stated  therein  (R.  9761) : 

“But  the  prophetic  character  of  Mr.  Justice  Jack¬ 
son’s  opinion  appears  very  strikingly  in  the  following 
passage  from  his  dissent  in  the  Hope  case: 

“  ‘Two-thirds  of  the  gas  Hope  handles  it  buys  from 
about  340  independent  producers.  It  is  obvious  that 
the  principle  of  rate-making  applied  to  Hope^s  own 
was  cannct  he  applied,  to  the  bulk  of  the  gas  Hope 
delivers.’  ”  (Emphasis  supplied.) 

Last  year  the  Supreme  Court  held  in  the  Phillips  case 
(supra)  that  the  Natural  Gas  Act,  unaltered  in  this  regard 
from  the  time  of  its  enactment,  required  the  Commission 
to  regulate  the  rates  of  independent  producers. 

Even  Mr.  Justice  Douglas,  who  disagreed  with  the 
Court’s  conclusion  that  rate  regulation  did  not  contravene 
the  exemption  granted  in  Section  1(b)  of  the  Act  to  “the 
production  and  gathering  of  natural  gas”,  conceded  that: 

“If  Phillips’  sales  can  be  regulated,  then  the  Com¬ 
mission  can  set  a  rate  base  for  Phillips.  A  rate  base 
for  Phillips  must  of  necessity  include  all  of  Phillips’ 
producing  and  gathering  properties;  and  supervision 
over  its  operating  expenses  necessarily  includes  su¬ 
pervision  over  its  producing  and  gathering  expenses. 
We  held  in  Colorado  Interstate  Gas  Co.  v.  Federal 
Power  Commission,  324  IT.  S.  581,  that  the  Commis¬ 
sion’s  control  extended  that  far  in  the  case  of  an  inter¬ 
state  pipeline  company  which  owned  producing  and 
gathering  properties.  AND  SO  IT  HiJ)  TO  BE,  IF 
REGULATION  OF  THE  PIPELINES  THAT 
OWNED  THEIR  OWN  GAS  SUPPLIES  WAS  TO 
BE  EFFECTIVE.”  (Emphasis  supplied). 

Mr.  Justice  Jackson  took  no  part  in  the  consideration  or 
decision  of  the  Phillips  case. 
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nL  THE  USE  OF  THE  FIELD  PRICE  DOCTRINE  IN  DETERMINING  A  RATE 
ALLOWANCE  FOR  A  PIPELNE  COMPANY'S  OWN  GAS  PRODUCTION 
PROVIDES  NO  OBIECnVE  STANDARD  FOR  REVIEWING  THE  REA¬ 
SONABLENESS  OF  THE  COMMISSION'S  ACTION,  DISCRIMINATES 
'  WHOLLY  IN  FAVOR  OF  THE  STOCKHOLDERS  AND  AGAINST  THE 
UTILITY'S  BONDHOLDERS  AND  CONSUMERS.  AND  IS  WHOLLY  IN¬ 
CONCLUSIVE  AND  ARBITRARY  AND  THEREFORE  UNLAWFUL  per  se 

1.  The  Action  of  the  Federal  Power  Commission  in  Fixing 

Rates  for  a  Natural  Gas  Company  Must  Not  Be  Arbitrary 
Nor  Produce  an  Arbitrary  Result 

In  F.  P.  C.  V.  Natural  Gas  Pipeline  Co.,  315  U.  S.  575,  the 
United  States  Supreme  Court  stated,  at  page  586,  that 
the  Court’s  inquiry  into  a  Commission  rate  order  is  at  an 
end  if  the  Commissioners  have  acted  ‘^within  the  anribit  of 
their  statutory  a^ithority”  and  ^^if  the  Commission’s  or¬ 
der,  as  applied  to  the  fact  before  it  and  viewed  in  its  en¬ 
tirety,  produces  no  arbitrary  result  *  * 

2.  The  Use  of  "Commodity  Value"  or  Any  Other  Form  of 

"Value"  in  the  Rate  Making  Proc€»ss  Is  Inherently 
Arbitrary 

F.  P.  C.  V.  Natural  Gas  Pipeline  Co.,  supra,  was  the  first 
major  natural  gas  pipeline  rate  case  to  reach  the  United 
States  Supreme  Court  in  the  Commission’s  administration 
of  the  Natural  Gas  Act.  The  Commission  in  this  case  had 
disallowed  the  pipeline  company’s  claim  for  *  Agoing  con¬ 
cern  value^^  on  the  ground  that  is  an  arbitrary  claim 
•  *  *.  Its  allowance  would  mean  the  acceptance  of  a  de¬ 
ceptive  fiction,  resulting  in  an  unfair  imposition  upon  con¬ 
sumers.^* 

The  Supreme  Court  upheld  the  Commission’s  order,  in¬ 
cluding  its  disallowance  of  the  claimed  item  for  going  con¬ 
cern  value,  stating  that  this  claim  was  based  upon  ^^syn¬ 
thetic  figures.** 

In  the  Hope  case,  supra,  the  Commission  had  rejected 
the  pipeline  company’s  evidence  with  respect  to  present 
value  of  its  jurisdictional  properties  on  the  ground  that 
“it  is  not  predicated  upon  facts  and  that  it  is  too  conjec¬ 
tural  and  illusory  to  be  given  any  weight  in  these  proceed¬ 
ings.” 

In  Northern  Natural  Gas  Co.,  Docket  No.  G-1382,  et  al.. 
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Opinion  No.  228,  decided  in  1952,  the  Commission  rejected 
a  claim  by  the  pipeline  company  for  the  allowance  of  an 
“attribution”  price  for  the  pipeline’s  produced  gas,  based 
upon  a  minimum  value”  fixed  by  an  order  of  the  Kansas 
Corporation  Commission.  The  Commission  stated: 

“The  effect  of  Northern’s  contention  would  be  to 
add  a  fictitious  $1,914,574  to  Northern’s  actual  cost  of 
service. 

“Northern  does  not,  and  of  course  could  not,  claim 
that  the  $1,914,574  'wdll  be  incurred  by  it  or  that  it 
represents  cost.  Nor  does  Northern  contend,  that  dis¬ 
allowance  of  the  claimed  value  would  be  confiscatory. 
Neither  does  Northern  contend,  nor  has  it  attempted 
to  show,  that  sound  economic  reasons  exist  for  a  de¬ 
parture  from  an  actual  cost  of  service  basis  for  fixing 
just  and  reasonable  rates.”  (Emphasis  supplied.) 

This  finding  was  affirmed  in  Kcmsas  State  Corporation 
Commission  v.  F.  P.  C.,  supra. 

That  the  purported  use  of  a  value  concept  in  the  rate- 
regulatory  process  can  lead  to  nothing  other  than  arbi¬ 
trary  action  on  the  part  of  the  Commission  and  utter  con¬ 
fusion  in  the  natural  gas  industry  is  aptly  demonstrated 
by  the  post  Smyth  v.  Ames  rate-regulation  history  as  dis¬ 
cussed  hereinbefore. 

3.  The  Commission's  Method  of  Arriving  at  the  'Tield  Price" 
Followed  No  Objective  Standard  and  Was  Wholly 
Capricious 

As  has  been  stated  hereinbefore,  the  Commission  pur¬ 
ported  to  allow  to  Panhandle  for  its  own  gas  production 
the  “weighted  average  arm’s  length  prices  of  gas  at  the 
well-head  in  the  fields  where  this  gas  is  produced.”  (E. 
9746) 

The  Commission  found  that,  According  to  the  uncon¬ 
troverted  evidence  of  record,  these  prices  *  •  •  were  •  •  * 
(Emphasis  supplied) : 

7.0<f  in  Texas 
8.4^3<^  in  Kansas 
11.0^^  in  Oklahoma 
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The  Commission  then  increased  the  Kansas  ‘‘arm’s 
length”  price  to  9.4978^^  per  Mcf  to  conform  this  price  to 
the  Kansas  Corporation  Commission’s  minimum  well-head  ‘ 
price  orders,  and  arrived  at  a  “weighted  average  arm’s 
length  price”  of  8.4398^^  per  Mcf  which  it  allowed  to  Pan¬ 
handle  for  its  own  produced  gas. 

Commissioner  Draper  demonstrated  in  his  dissenting 
opinion  (R.  9871,  9872)  that  the  testimony  and  exhibits  of  ^ 
record  reveal  that  the  prices  used  by  the  majority  for 
Kansas  and  Oklahoma  production  generally  represented 
“the  minimum  well-head  prices  prescribed  by  the  Kansas 
and  Oklahoma  Commissions  rather  than  the  arm’s  length 
bargained-for  prices.”  He  also  pointed  out  that  the  ma¬ 
jority  had  given  no  consideration  to  whether  the  Kansas  ' 
and  Oklahoma  “field  prices”  covered  purchases  of  com¬ 
parable  gas  in  like  volumes  and  under  similar  terms  and 
conditions.  " 

In  his  opinion.  Commissioner  Draper  also  indicates  (R. 

9872,  9873)  the  method  employed  in  arriving  at  the  Texas 
“arm’s  length”  prices  as  revealed  by  the  record.  The 
Texas  average  arm’s  length  price  was  based  upon  a  find¬ 
ing  hy  the  Texas  Railroad  Commission  of  “the  current 
market  price”  being  paid  at  the  wellhead.  This  finding 
was,  in  turn,  based  upon  an  exhibit  prepared  by  an  em- 
ployee  of  Natural  Gas  Pipe  Line  Company  of  America 
under  which  only  llYi%  of  the  volumes  of  sales  were  ^ 
“valued”  pursuant  to  contract  prices. 

Clearly,  the  Commission  did  not  even  do  what  it  pur¬ 
ported  to  do,  it  did  not  even  base  its  average  arm’s  length  j. 
price  primarily  on  average  arm’s  length  contract  prices. 

Furthermore,  the  Commission  adhered  to  no  consistent 
policy  in  finding  “arm’s  length”  prices  as  among  the  three  * 
producing  states  considered. 

Ay  though  this  were  not  sufficient  evidence  of  unabashed 
caprice  in  attempting  to  arrive  at  the  “value  as  a  com-  ''' 
modity”  (R.  9745)  of  Panhandle’s  own  produced  gas,  the 
Commission  blandly  discoursed  upon  the  incongruity  of 
its  resultant  weighted  average  price  with  various  other 
contract  prices  extant  within  a  single  producing  area. 

The  Commission’s  (or  Panhandle’s)  resultant  average 
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price  of  8.4398^f,  said  the  Commission,  is  ‘‘in  excess  of  the 
weighted  average  price  (7.7457  cents  per  Mcf)  estimated 
to  be  paid  by  Panhandle  during  the  test  year  1952  under 
its  outstanding  contracts  for  gas  purchases’^  with  inde¬ 
pendent  producers.  (R.  9747) 

And,  says  the  Commission,  this  average  price  “is  well 
below’  the  rates  of  royalties  concurrently  paid  by  Pan¬ 
handle  to  its  lessors  on  its  own  production”  w’hich  are  8^, 
9^^  and  ll^^.  (R.  9747) 

“Furthermore,”  says  the  Commission,  “it  is  well  below” 
the  9.4(^  to  20.0^  per  Mcf  “at  which  more  recent  gas  pur¬ 
chase  contracts  have  been  negotiated.”  (R.  9747) 

At  the  outset  of  its  opinion,  the  majority  declared  that 
it  wras  going  to  let  Panhandle  charge  for  its  own  produced 
gas  “its  value  as  a  commodity.”  To  find  the  value  of 
Panhandle’s  gas  as  a  commodity,  the  Conunission  looked  to 
some  producing  state  w^ell-head  price  orders  and  a  self- 
serving  statement  of  another  natural  gas  pipeline  com¬ 
pany  and  miraculously  extracted  therefrom  the  “weighted 
average  arm’s  length  prices  of  gas.”  Then  the  Commis¬ 
sion  adduced  a  profusion  of  other  prices  which  it  might 
have  used,  but  did  not  use,  as  the  value  of  Panhandle’s 
natural  gas  as  a  commodity. 

Petitioner  respectfully  submits  that  Panhandle’s  own 
gas  can,  at  any  one  time,  have  hut  one  value  as  a  connnodity 
for  the  use  wrhich  Panhandle  makes  of  such  gas. 

That  the  Commission  believes  Panhandle’s  gas  may  have 
any  number  of  values,  and  that  the  Commission  believes 
it  may  select  any  one  of  such  values,  subject  only  to  its 
w’hims  and  fancies,  is  aptly  demonstrated  by  the  Commis¬ 
sion’s  own  charactreization  of  its  final  computation  as: 

‘HMs  conservative  measure  of  the  commodity  value 
of  the  gas  w’hich  Panhandle  produces.”  (R.  9748,  em¬ 
phasis  supplied.) 

If  the  Commission  may  lawfully  hand  out  to  Panhandle 
(from  the  ratepayers’  till)  an  amount  to  cover  the  value 
of  Panhandle’s  owm  gas  as  a  commodity,  wrhat  is  to  pre¬ 
vent  the  Commission  in  the  next  Panhandle  rate  hearing 
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from  granting  that  company  a  commodity  value  of  20^^ — 
the  price  at  which  recent  contracts  have  been  negotiated? 

If  the  ‘‘commodity  value’’  theory  is  sound  in  principle 
at  all,  then  it  must  be  sound  when  carried  to  its  (il)logical 
extreme. 

The  Commission  apparently  endeavors  to  justify  its  use 
of  the  commodity  value  theory  by  taking  great  pains  to 
show  that  it  has  allowed  Panhandle  a  much  smaller  com¬ 
modity  value  than  it  could  have  allowed. 

The  Commission  is  informing  the  ratepayer  that  it  has 
rapped  him  soundly  upon  his  head,  but  with  ostentations 
magnanimity  admonishes  him  to  be  grateful  that  it  has  not 
fractured  his  skull. 

The  Commission’s  approach  not  only  fails  to  serve  as 
justification  for,  but  actually  emphasizes,  the  extreme  de¬ 
gree  of  its  arbitrariness. 

4.  Approval  of  the  Commodity  Value  Doctrine  Will  Open  the 
Door  to  Panhandle  to  Obtain  Inordinate  Profits 

If  this  Honorable  Court  deems  it  appropriate  to  cast 
aside  the  basic  concept  of  utility  rate  regulation,  that  the 
utility  investor  is  entitled  to  no  more  than  a  fair  return 
on  his  investment  in  return  for  the  relative  security  there¬ 
of,  and  if  this  Court  sanctions  this  bizarre  form  of  “regu¬ 
lation,”  then  it  may  rest  assured  that  it  will  have  opened 
the  door  ^\^de  enough  for  Panhandle  to  plant  its  immutable 
foot  on  the  threshold  of  the  path  to  the  highest  (presently 
20^)  commodity  value  allowance  for  its  own  gas  produc¬ 
tion. 

As  Commissioner  Draper  stated  in  his  dissent  (R.  9874) : 

“Panhandle’s  counsel  conceded  that  his  client  was 
not  pressing  for  the  maximum  prices  that  might  very 
well  be  claimed  in  a  case  of  this  kind  (T.  13893).”  [R. 
4720] 

There  is  no  need  for  conjecture  regarding  this  assertion. 
The  facts  speak  for  themselves. 

On  June  30,  1954 — almost  before  the  ink  was  dry  in 
Opinion  No.  269 — Panhandle  was  back  before  the  Com¬ 
mission  in  Docket  No.  G-2506  requesting  a  rate  increase. 
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In  Opinion  No.  269,  the  Commission  allowed  to  Pan¬ 
handle  a  commodity  value  of  8.4398^  per  Mcf  at  a  pressure 
base  of  16.4  pounds  per  square  inch. 

In  Docket  No.  G-2506,  Panhmdle  requested  for  its  own 
produced  gas  10.4178^  per  Mcf  on  a  pressure  base  of  14.65 
pounds  per  square  inch,  which  amounts  to  11.6622  per  Mcf 
at  16.4  pounds.  (Exhibit  1,  Statement  A,  Schedule  2,  p.  1 
in  Docket  G-2506) 

Panhandle’s  new  rate  schedules  went  into  effect  January 
1,  1955  pursuant  to  the  Commission’s  order  in  Docket 
No.  G-2506,  adopted  December  8, 1954  and  issued  December 
13,  1954. 

As  was  recognized  by  both  the  majority  (R.  9740)  and 
Commissioner  Draper  (R.  9872)  the  Kansas  minimum  well¬ 
head  price  has  been  increased  by  approximately  3^^  per 
Mcf,  effective  January  1,  1954.  This  alone  would  add  an¬ 
other  million  dollars  to  Panhandle’s  profits. 

The  uncontrollable  fluctuations  to  which  the  Commis¬ 
sion’s  method  subjects  commodity  value  leave  no  doubt 
as  to  the  arbitrary  nature  of  this  form  of  attempted  regu¬ 
lation,  and  clearly  indicate  that  the  spread  between  value 
and  cost  vill  steadily  increase,  to  the  ultimate  joy  of  pipe¬ 
line  company  stockholders  and  despair  of  the  ratepayer. 

5.  The  Field  Price  Allowance  Discriminates  Wholly  in  Favor  of 
Panhandle's  Stockholders  and  Against  Other  Investors 
and  the  Comsumers 

Any  allowance  by  the  Commission  to  Panhandle  for  its 
own  gas  which  is  in  eoocess  of  the  cost  to  Panhandle  of  pro¬ 
ducing  such  gas,  obviously  is  a  grant  of  nothing  less  than 
profits  to  Panhandle. 

The  Commission  stated  that  the  net  results  of  its  adop¬ 
tion  of  the  commodity  value  doctrine  required  the  rate¬ 
payers  to  provide  Panhandle  with  an  additional  revenue  of 
$3,571,448  per  year  on  the  basis  of  the  test  year  1952. 

As  of  December  31,  1952,  bondholders  had  contributed 
over  $121,0()0,0(X)  to  Panhandle’s  capital.  According  to 
Panhandle’s  annual  reports  to  its  stockholders,  these  bond¬ 
holders  receive  for  their  investment  pursuant  to  the  terms 
of  their  bonds,  fixed  rates  of  interest  ranging  from  1.7 %  to 
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3.25%.  The  bondholders’  return  on  their  investment  in 
Panhandle  is  not  increased  by  one  farthing  of  the  added 
profits  granted  to  Panhandle  by  the  Commission. 

On  the  other  hand,  the  stockholders  who,  as  of  the  same 
date,  had  contributed  only  approximately  $21,000,000  to 
Panhandle’s  capital,  may  receive  miy  portion  or  all  of  stich 
increased  profits  within  the  sole  discretion  of  ParihamdWs 
hoard  of  directors. 

It  bears  repetition  at  this  point  that  the  consumer,  not 
only  faih  to  share  in  these  spoils,  but  is  compelled  to  he 
the  hapless  provider  thereof. 

That  conventional  rate-base,  rate-regulatory  policies  pro¬ 
vide  ample  and  objectively  measurable  and  controllable 
means  for  protecting  and  attracting  capital  has  already 
been  demonstrated  herein. 

Surely  the  residt  of  the  Commission’s  action  in  this  case 
is  as  arbitrary  as  the  Commission’s  method. 

6.  Miscellaneous  Comments  on  the  Commission's 

Arbitrariness 

As  Commissioner  Draper  stated  in  his  opinion  (R.  9878), 
the  Commission,  rather  than  prescribing  a  standard  for  de¬ 
termining  the  “value  as  a  commodity”  of  a  pipeline  com¬ 
pany’s  own  gas  production,  merely  allowed  to  Panhandle 
what  Panhandle  requested.  Elsewhere  in  his  opinion,  how¬ 
ever,  Commissioner  Draper  cites  other  recent  natural  gas 
company  rate  cases  in  which  the  Commission  did  not  in¬ 
sist  upon  an  abandonment  of  orthodox  principles  with  re¬ 
spect  to  the  pipelines’  own  gas  production.  (R.  9877) 

If  the  commodity  value  theory  is  the  ordy  panacea  for 
this  gas-producing  pipeline  company’s  ills,  then  obviously 
it  must  be  adopted  as  to  all  pipeline  companies  without  dis¬ 
crimination — unless,  of  course,  the  Commission  is  disposed 
to  be  arbitrary. 

As  has  been  iterated  hereinbefore,  the  Commission  would 
now  require  the  consumers  to  pay  Panhandle  for  the  gas 
produced  by  Panhandle,  its  greatly  inflated  value  as  a  com¬ 
modity,  notwithstanding  the  fact  that  the  consumer  has 
underwritten  Panhandlers  producing  operations  with  ca/pi- 
'al  contributions  in  the  form  of  prior  ammal  rate  allow- 
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ances  to  Panhandle  for  exploratory  costs,  abandoned  leases, 
delay  rentals  and  non-productive  drilling  and  for  the  an¬ 
nual  depreciation  on  its  producing  facilities. 

If  this  is  not  arbitrariness  at  its  height,  then  ‘^reason¬ 
ableness^’  has  transcended  all  bounds  of  reason. 

The  Commission  would  obliterate  our  insight  into  this 
problem  "with  a  recitation  of  Mr.  Justice  Jackson’s  decrial 
of  the  “delirious  results  produced  by  the  rate-base  method” 
of  treating  a  pipeline  company’s  own  gas  production.  (R. 
9757) 

It  should,  however,  be  clear  beyond  a  scintilla  of  doubt 
that  the  Commission,  by  virtue  of  its  remarkable  conduct 
in  this  case,  has  placed  itself  in  no  position  to  hurl  stones 
chipped  by  a  single  Justice  from  the  pillars  of  reason  and 
convention. 

IV.  THE  COMMISSION  EBBED  IN  EXCLUDING  BEVENUES  OF  PAN- 

HANDLE'S  GASOLINE  EXTBACnON  PBOCESS  FBOM  ITS  lUBIS- 

DICTION 

L  Both  the  Commission  and  the  Courts  Have  Heretofore 
Unequivocally  and  Without  Exception  Treated  Gasoline 
and  Hydrocao’bon  Profits  as  a  Factor  in  Production  Costs 
Under  the  Rate  Base  Method 

Throughout  the  administrative  proceedings  of  this  case, 
the  Petitioner  and  others,  including  the  Commission’s  own 
Staff,  have  contended  that  Panhandle’s  extraction  of  liquid 
hydrocarbon  from  the  gas  stream  was  a  by-product  of  Pan¬ 
handle’s  pipeline  operations  and  that  such  extraction  was 
incidental  to  the  transportation  and  sale  of  natural  gas. 
In  harmony  with  this  contention,  the  Staff,  in  its  brief 
included  in  Panhandle’s  net  investment  base  rate  the  aver¬ 
age  of  Panhandle’s  stipulated  investment  in  the  amount 
of  $679,876  in  plant  devoted  to  the  extraction  of  the  liquid 
hydrocarbons.  Additionally,  the  Staff  included  in  its  cost 
of  service  a  credit  to  production  operations  for  residual  ex¬ 
traction  of  $1,853,827,  the  net  revenue  from  the  hydrocar¬ 
bon  sales. 

This  treatment  of  the  gasoline  plant  net  revenues  as  a 
credit  to  natural  gas  operations  had  heretofore  been  fol¬ 
lowed  by  the  Conrniission  in  numerous  cases,  notably 
among  which  were.  In  the  maiter  of  Hope  Natural  Gas 
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Company  (1942),  3  F.  P.  C.  loO,  178;  City  of  Detroit  v.  Pari- 
'  handle  Eastern  Pipe  Line  Company  (1942),  3  F.  P.  C.  273, 
289;  In  the  matter  of  Cities  Service  Gas  Company  (1943), 
3  F.  P.  C.  459,  580 ;  City  of  Columbus,  Ohio,  v.  Unit^  Feul 
Gas  Company  (1946),  5  F.  P.  C.  279,  290;  In  the  matter  of 
United  Fuel  Gas  Company,  Dockets  No.  G-1781,  G-2055, 
Opinion  No.  258  issued  August  7,  1953. 

The  Commission’s  past  treatment  of  gasoline  plant  net 
revenues  as  a  credit  to  natural  gas  operations  was  in  ac¬ 
cord  with  that  which  for  years  has  been  the  standard  regu¬ 
latory  treatment  of  by-product  revenues  from  utility  op¬ 
erations.  Even  as  far  back  as  1917,  in  dealing  with  reve¬ 
nues  available  from  the  sale  of  coke  and  tars  resulting 
from  manufactured  gas  operations,  the  revenues  were 
credited  to  reduce  the  manufacturing  costs.  In  this  con¬ 
nection,  Petitioner  directs  the  Court’s  attention  to  Re  Uni¬ 
form  System  of  Accounts,  New  York  Public  Service  Com¬ 
mission,  First  District,  PUR  1917D  122,  138 ;  Green  Bay  v. 
Wisconsin  Public  Service  Company,  PUR  1922B,  671,  679; 
Re  Wisconsin  Gas  and  Electric  Company,  PUR  1922C,  829, 
836;  Re  Wisco^isin  Minnesota  Light  and.  Power  Company, 
PUR  1922D,  131,  136;  Re  Great  Falls  Gas  Company,  PUR 
1922D,  385,  436. 

As  previously  stated  herein,  Panhandle  contended  that 
the  formula  heretofore  followed  by  the  Commission  re¬ 
sulted  in  a  negative  return  for  the  gas  produced  from  its 
own  well-heads.  (R.  8802)  This  was  accepted  at  face  value 
by  the  majority  in  Opinion  269. 

The  analysis  made  by  the  Staff,  however,  knocked  this 
contention  squarely  on  the  head,  as  pointed  out  by  Com¬ 
missioner  Draper  in  his  dissent : 

“The  majority  accepts  and  is  impressed  by  Panhan¬ 
dle’s  claim  that  our  cost  of  service  method  would  allow 
a  net  return  of  less  than  nothing  for  Panhandle’s  owm 
produced  gas.  The  staff’s  cost  of  service  was  prepared 
in  accordance  with  Commission  policies  and  precedents 
established  in  prior  cases.  It  is  summarized  by  func¬ 
tional  classifications  in  Exhibit  550,  Schedule  B-l-R. 
[R.  8595].  That  portion  of  the  total  cost  of  service 
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applicable  to  company-owned  production,  under  the 
heading  ‘Wellhead^  costs,  is  broken  down  as  follows: 


‘‘Production  expenses _  $1,217,656 

Exploration  and  development  costs _  595,000 

Administrative  and  general  expenses..  145,161 

Depreciation,  depletion  and  amortiza¬ 
tion  _  548,263 

Taxes — Other  than  federal  income _  269,799 

Ketum  at  6% _  623,286 


Total  _  $3,399,165 


“These  wellhead  costs  were  included  in  the  total  cost 
of  service  and  an  allocable  portion  thereof  assigned  to 
jurisdictional  business. 

“The  total  gas  produced  in  1952  by  Panhandle  (Com¬ 
pany  estimate)  was  73,005,344  Mcf  at  16.4  pounds  (Ex¬ 
hibit  550,  Schedule  B-4c-R).  Thus,  each  Mcf  of  gas 
produced  carried  a  cost,  including  return,  of  4.656^J  at 
the  wellhead.  That  figure  is  the  average  production 
cost.  Even  if  this  cost  of  production  w’ere  reduced  by 
the  liquid  hydrocarbon  extraction  revenues  (net)  of 
$993,306  claimed  by  Panhandle  to  be  applicable  to 
produced  gas,  and  by  the  $537,524  claimed  reduction  in 
tax  liability  resulfingTfom  the  27^/4%  statutory  de¬ 
pletion  allovrance,  the  resulting  average  production 
cost  w’ould  be  2.56^f  per  Mcf,  which  is  still  not  a  nega¬ 
tive  figure. 

“These  figures  speak  for  themselves.  But  the  ma¬ 
jority  opinion  in  and  of  itself  clearly  demonstrated 
that  Panhandle’s  claim  that  under  the  rate-base  method 
it  receives  a  negative  allowance  of  -1.24<J  at  the  w’ell- 
head  for  each  Mcf  of  gas  which  it  produces,  is  fallaci¬ 
ous.  At  page  14  of  their  opinion  the  majority  show 
that  the  total  difference  between  their  allowance  for 
produced  gas  of  $5,476,804  (64,451,518  Mcf  at  8.4976<f) 
and  the  cost  of  produced  gas  under  the  rate-base 
method  including  a  return  at  5%%  is  $4,169,052.  This 
means,  of  course,  that  the  rate-base  methc^  will  not 
provide  ‘less  than  nothing’  because  it  is  clear  that  the 
difference  between  these  two  figures  is  a  positive 
amount;  it  is  impossible  to  deduct  a  negative  amount 
from  $5,476,804  and  get  $4,169,052.”  (R.  9875-9876) 

The  majority  opinion  also  concedes  (R.  9774)  that  the 
Commission  has  “unquestioned  jurisdiction”  of  the  gaso- 
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line  extracting  facilities  of  Panhandle.  Yet  after  making 
this  statement,  it  proceeds  to  make  no  allowance  for  the 
profits  derived  from  these  operations  in  the  rate  base, 
treating  it  for  all  intents  and  purposes,  as  a  separate  busi¬ 
ness  over  which  it  had  no  jurisdiction! 

In  determining  the  reasonableness  of  the  rate  of  a  nat¬ 
ural  gas  company  under  the  Natural  Gas  Act,  the  Court  of 
Appeals  for  the  Eighth  Circuit  said  in  Mississippi  River 
Fuel  Corporation  v.  F.  P.  C.  (1941),  121  Fed.  (2nd)  159, 
40  PUR  (NS)  213: 

“It  appears  from  the  credit  provisions  of  the  Act 
that  the  permitted  rates  are  to  be  subjected  to  the  test 
of  a  fair  investment  return  on  the  natural  gas  com¬ 
panies^  property  as  a  whole.*"  (Emphasis  supplied) 

The  Petitioner  submits  that  the  consensus  of  judicial  au¬ 
thority  is  that  it  is  enough  that  an  investor  in  a  regulated 
utility  get  a  fair  return  on  his  property  as  a  whole,  and 
that  he  is  to  be  granted  no  special  exemption  for  any  seg¬ 
ment  thereof  in  determining  the  reasonableness  of  his 
return. 

V.  THE  COMMISSION  ERRED  IN  BASING  PANHANDLE'S  RATES  ON  A 
misrepresentation  of  PANHANDLE'S  ANNUAL  SALES  AND  IN 
DENYING  PETITIONER'S  MOTION  TO  REOPEN  THE  HEARINGS  ON 
THIS  GROUND 

1.  As  a  Malter  of  Law,  the  Comznission  Must  Take  Cognizance 
of  Pertinent  Economic  Factors  in  a  Situation  Demanding 
Its  Best  Consideration;  and  Its  Failure  to  Do  So  Not  Only 
Vitiates  Its  Findings  But  Destroys  the  Validity  of  Its  Order 

In  response  to  a  request  in  writing  from  the  Federal 
Power  Commission  dated  November  9,  1953,  in  Dockets 
G-1116  and  G-1725,  Panhandle  advised  the  Commission 
by  statements  filed  December  24,  1953,  that  its  main  line 
sales  capacity  was  at  least  950,000  Mcf  per  day  during 
January  and  February.  On  the  basis  of  the  ratio  of  this 
daily  volume  to  the  daily  volumes  previously  claimed  by 
Panhandle  for  each  of  the  twelve  months  (Exhibit  10, 
Docket  No.  G-2047),  Panhandlers  total  annual  deliverability 
was  at  least  336,620,000  Mcf.  Panhandlers  annual  delivery 
was  therefore  actually  25,520,000  Mcf  in  excess  of  the  an- 
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nual  delivery  of  311,100,000  Mcf  employed  by  the  Commis¬ 
sion  in  determining  the  rates  approved  in  Opinion  No.  269, 
and  40,069,000  Mcf  in  excess  of  the  annual  main  line  sales  of 
292,551,000  Mcf  claimed  by  Panhandle  in  the  earlier  pro¬ 
ceedings  of  this  case.^^ 

On  March  22, 1954  Petitioner  filed  its  petition  in  support 
of  the  petition  previously  filed  by  the  Michigan  Consoli¬ 
dated  Gas  Co.  (March  15,  1954)  to  reopen  the  proceedings 
before  the  Commission  to  take  further  evidence  as  to  Pan¬ 
handlers  main  lines  sales  capacity.  The  Commission  de¬ 
nied  these  petitions  in  the  majority  opinion  on  the  ground 
among  others  that  the  data  relied  on  had  “already  been 
given  consideration  in  this  record  and  was  rejected  by  the 
Presiding  Examiner  as  falling  outside  the  test  year  date 
determined  to  be  inadmissible.  (R.  9739,  9740) 

The  Petitioner  earnestly  submits  that  the  rejection  of 
evidence  by  an  examiner  does  not  amount  to  a  considera¬ 
tion  of  it  in  the  manner  intended  by  Congress  when  it  con¬ 
ferred  rate  making  powers  upon  the  Commission  under  the 
Natural  Gas  Act,  nor  is  it  by  any  stretch  of  imagination 
to  be  construed  as  consideration  in  the  exercise  of  judicial 
discretion.  Rather,  it  amounts  to  an  arbitrary  and  capri¬ 
cious  abuse  of  an  administrative  discretion  that  borders 
upon  (if  it  is  not  tantamount  to)  a  violation  of  due  process 
of  law. 

The  Commission  further  seeks  to  justify  confining  itself 
to  the  calendar  year  1952  as  a  test  period  because  material 
representations  of  the  Staff  and  Panhandle  pertained  to 
that  time.  Yet  the  Commission  states  (almost  in  the  same 
breath)  that  this  test  period  for  the  calendar  year  1952  con¬ 
sists  of  nine  months  actual  experience  and  three  months 
of  estimated  and  “normalized”  experience.  (R.  9741) 

Does  the  Commission  mean  to  imply  that  conjectural 

!•*  Moreover,  in  Docket  No.  G-2433,  regarding  Panhandle’s  application  for  a 
certificate  of  public  convenience  and  necessity  for  the  Waverly  Storage  Project, 
filed  by  Panhandle  on  May  18.  1954,  the  following  statement  appears: 

“The  existing  icinter  peak  day  sales  of  deliverabUity  of  the  Pajihandle 
system  is  approximately  9y0,000  Mcf  per  day.  The  construction  and  op¬ 
eration  of  the  aforesaid  facilities  will  result  in  an  increase  in  the  peak 
day  sales  deliverability  of  455,000  Mcf  per  day,  thus  making  Panhandle’s 
to^  peak  day  sales  deliverability  1,425,000  Mcf  per  day.”  (Emphasis 
supplied) 


92 


matter  is  to  be  preferred  over  actual  experience  in  order 
to  preserve  and  keep  inviolate  the  limits  of  the  test  period? 
Is  this  not  carrying  the  formalization  of  data  to  an  extreme 
never  intended  by  Congress  when  it  delegated  its  functions 
to  the  Commission? 

In  view  of  the  foregoing,  the  Commission  ^s  denial  of  the 
reopening  of  this  matter  and  its  later  Order  of  June  7, 
1954,  denying  the  Petitioner  and  others  the  right  to  re¬ 
hearing  based  on  such  additional  factors,  was  arbitrary 
and  in  contravention  of  the  intent  and  purpose  of  the  Act, 
as  is  so  ably  set  forth  by  Commissioner  Draper  in  his  dis¬ 
senting  opinion  (R.  9883,  9884)  in  which  he  states: 

‘‘A  further  point  on  which  I  take  issue  with  the  ma¬ 
jority  is  the  matter  of  their  denial  of  the  several  peti¬ 
tions  filed  by  Michigan  Consolidated  Gas  Company,  the 
City  of  Detroit  and  the  County  of  Wayne,  Michigan, 
and  certain  other  interveners,  for  the  reopening  of  this 
case  in  view  of  the  increased  volume  of  sales  by  Pan¬ 
handle  since  the  closing  of  the  record  with  the  figures 
submitted  for  the  test  year  1952.  To  my  mind,  a  seri¬ 
ous  question  is  raised  concerning  an  alleged  increase 
in  Panhandle’s  gross  annual  income  due  to  an  increase 
in  main  line  sales  capacity  over  the  capacity  shown 
for  the  test  year.  Such  a  significant  econonoic  factor 
(and  the  majority  dwell  at  considerable  length  on  the 
economic  motivation  for  their  action  herein)  would 
seem  to  require  a  reopening  under  the  Supreme  Court 
decision  in  Atchison,  Topeka  &  Santa  Fe  Railway  Com¬ 
pany,  et  al.  V.  U.  S.,  et  al.  [284  U.  S.  248,  261-262],  in 
which  Chief  Justice  Hughes,  speaking  for  the  whole 
court,  said: 

‘It  is  said  that  “in  performing  its  legislative 
function  of  prescribing  reasonable  rates,  the  Com¬ 
mission  necessarily  projects  into  the  future  the  re¬ 
sults  of  a  decision  based  on  the  conditions  disclosed 
in  the  record,”  and  that  its  determination  “cannot 
reflect  accurately  fluctuating  conditions.”  These  sug¬ 
gestions  would  be  appropriate  in  relation  to  ordi¬ 
nary  applications  for  rehearing,  but  are  without 
force  when  over-ruling  economic  forces  have  made 
the  record  before  the  Commission  irresponsive  to 
present  conditions.  This  is  not  the  usual  case  of 
possible  fluctuating  conditions,  but  of  a  changed  eco- 
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nomic  level.  And  the  prospect  that  a  hearing  may 
he  long  does  not  justify  its  denial  if  it  is  required 
hy  the  essential  demands  of  justice.’  [Emphasis 
supplied.] 

‘‘I  believe  the  allegations  in  the  petitions  before  us 
warrant  the  reopening  sought.” 

CONCLUSION 

For  the  reasons  stated,  the  Petitioner  submits  that  this 
Honorable  Court  should  reverse  the  order  of  the  Federal 
Power  Commission  here  under  review  and  order  the  cause 
remanded  to  said  Commission  with  directions  that  it  pro¬ 
ceed  to  determine  and  prescribe  the  “lowest  reasonable 
rate”  or,  in  the  alternative,  prescribe  a  reasonable  rate  on 
the  basis  of  conventional  rate  making  principles  in  accord¬ 
ance  with  the  legislative  intent  of  the  Congressional  man¬ 
date  set  forth  in  the  applicable  provisions  of  the  Natural 
Gas  Act. 

Respectfully  submitted, 

Harry  A.  Bowen, 

408  Wyatt  Building, 

Washington  5,  D.  C. 

Gerald  K.  O’Brien, 

Prosecuting  Attorney, 

County  of  Wayne. 

Leonard  Simons, 

Special  Assistant  Prosecuting 
Attorney, 

3400  Guardian  Building, 
Detroit  26,  Michigan. 
Attorneys  for  County  of  Wayne, 
Michigan,  Petitioner. 
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APPENDIX 

Material  portions  from  the  Natural  Gas  Act  (15  U.  S.  C. 

Sections  717-717\v,  52  Stat.  821) : 

“Section  1(a).  As  disclosed  in  reports  of  the  Fed¬ 
eral  Trade  Commission  made  pursuant  to  S.  Res.  83 
(Seventieth  Congress,  first  session)  and  other  reports 
made  pursuant  to  the  authority  of  Congress,  it  is 
hereby  declared  that  the  business  of  transporting  and 
selling  natural  gas  for  ultimate  distribution  to  the 
public  is  affected  \vith  a  public  interest,  and  that  Fed¬ 
eral  regulation  in  matters  relating  to  the  transporta¬ 
tion  of  natural  gas  and  the  sale  thereof  in  interstate 
and  foreign  commerce  is  necessary  in  the  public  in¬ 
terest.” 

“Section  1(b).  The  provisions  of  this  Act  shall  apply 
to  the  transportation  of  natural  gas  in  interstate  com¬ 
merce,  to  the  sale  in  interstate  commerce  of  natural 
gas  for  resale  for  ultimate  public  consumption  for 
domestic,  commercial,  industrial,  or  any  other  use,  and 
to  natural-gas  companies  engaged  in  such  transporta¬ 
tion  or  sale,  but  shall  not  apply  to  any  other  transpor¬ 
tation  or  sale  of  natural  gas  or  to  the  local  distribution 
of  natural  gas  or  to  the  facilities  used  for  such  distri¬ 
bution  or  to  the  production  or  gathering  of  natural 
gas.” 

“Section  4(a).  All  rates  and  charges  made,  de¬ 
manded,  or  received  by  any  natural-gas  company  for 
or  in  connection  with  the  transportation  or  sale  of  nat¬ 
ural  gas  subiect  to  the  .iurisdiction  of  the  Commission, 
and  all  rules  and  regulations  affecting  or  pertaining  to 
such  rates  or  charges,  shall  be  just  and  reasonable,  and 
any  such  rate  or  charge  that  is  not  just  and  reasonable 
is  hereby  declared  to  be  unlawful.” 

“Section  5(a).  Whenever  the  Commission,  after  a 
hearing  had  upon  its  own  motion  or  upon  complaint 
of  any  State,  municipality.  State  commission,  or  gas 
distributing  company,  shall  find  that  any  rate,  charge, 
or  classification  demanded,  observed,  charged,  or  col¬ 
lected  by  any  natural-gas  company  in  connection  with 
any  transportation  or  sale  of  natural  gas,  subject  to 
the  jurisdiction  of  the  Commission,  or  that  any  rule, 
regulation,  practice,  or  contract  affecting  such  rate, 
charge,  or  classification  is  unjust,  unreasonable,  un¬ 
duly  discriminatory,  or  preferential,  the  Commission 
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shall  determine  the  just  and  reasonable  rate,  charge, 
classification,  rule,  regulation,  practice,  or  contract  to 
be  thereafter  observed  and  in  force,  and  shall  fix  the 
same  by  order:  Provided,  however.  That  the  Commis¬ 
sion  shall  have  no  power  to  order  any  increase  in  any 
rate  contained  in  the  currently  effective  schedule  of 
such  natural-gas  company  on  file  with  the  Commission, 
unless  such  increase  is  in  accordance  with  a  new  sched¬ 
ule  filed  by  such  natural-gas  company;  but  the  Com¬ 
mission  may  order  a  decrease  where  existing  rates 
are  unjust,  unduly  discriminatory,  preferential,  other¬ 
wise  unlawful,  or  are  not  the  lowest  reasonable  rates,” 

“Section  6(a).  The  Commission  may  investigate  and 
ascertain  the  actual  legitimate  cost  of  the  property  of 
every  natural-gas  company,  the  depreciation  therein, 
and,  when  found  necessary  for  rate-making  purposes, 
other  facts  which  bear  on  the  determination  of  such 
cost  or  depreciation  and  the  fair  value  of  such  prop¬ 
erty.” 

“Section  6(b).  Every  natural-gas  company  upon  re¬ 
quest  shall  file  with  the  Commission  an  inventory  of 
^1  or  any  part  of  its  property  and  a  statement  of  the 
original  cost  thereof,  and  shall  keep  the  Commission 
informed  regarding  the  cost  of  all  additions,  better¬ 
ments,  extensions  and  new  construction.” 

“Section  7(c).  No  natural-gas  company  or  person 
which  will  be  a  natural-gas  company  upon  completion 
of  any  proposed  construction  or  extension  shall  engage 
in  the  transportation  or  sale  of  natural  gas,  subject  to 
the  jurisdicUon  of  the  Commission,  or  undertake  the 
construction  or  extension  of  any  facilities  therefor,  or 
acquire  or  operate  any  such  facilities  or  extensions 
thereof,  unless  there  is  in  force  with  respect  to  such 
natural-gas  company  a  certificate  of  public  convenience 
and  necessity  issued  by  the  Commission  authorizing 
such  acts  or  operations:  Provided,  howrever.  That  if 
any  such  natural-gas  company  or  predecessor  in  inter¬ 
est  was  bona  fide  engaged  in  transportation  or  sale  of 
natural  gas,  subject  to  the  jurisdiction  of  the  Commis¬ 
sion,  on  the  effective  date  of  this  amendatory  Act,  over 
the  route  or  routes  or  within  the  area  for  which  appli¬ 
cation  is  made  and  has  so  operated  since  that  time, 
the  Commission  shall  issue  such  certificate  without 
requiring  further  proof  that  public  convenience  and 
necessity  will  be  served  by  such  operation,  and  without 
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further  proceedings,  if  application  for  such  certificate 
is  made  to  the  Commission  ■v^dthin  ninety  days  after  the 
effective  date  of  this  amendatory  Act.  Pending  the 
determination  of  any  such  application,  the  continuance 
of  such  operation  shall  be  la^ul. 

“In  all  other  cases  the  Commission  shall  set  the 
matter  for  hearing  and  shall  give  such  reasonable  no¬ 
tice  of  the  hearing  thereon  to  all  interested  persons  as 
in  its  judgment  may  be  necessary  under  rules  and  regu¬ 
lations  to  be  prescribed  by  the  Commission;  and  the 
application  shall  be  decided  in  accordance  with  the  pro¬ 
cedure  provided  in  subsection  (e)  of  this  section  and 
such  certificate  shall  be  issued  or  denied  accordingly: 
Provided,  however.  That  the  Commission  may  issue 
a  temporary  certificate  in  cases  of  emergency,  to  as¬ 
sure  maintenance  of  adequate  service  or  to  serve  par¬ 
ticular  customers,  without  notice  of  hearing,  pending 
the  determination  of  an  application  for  a  certificate, 
and  may  by  regulation  exempt  from  the  requirements 
of  this  section  temporan,^  acts  or  operations  for  which 
the  issuance  of  a  certificate  will  not  be  required  in  the 
public  interest.’^ 

“Section  19(b).  Any  party  to  a  proceeding  under 
this  Act  aggrieved  by  an  order  issued  by  the  Commis¬ 
sion  in  such  proceeding  may  obtain  a  review’  of  such 
order  in  the  circuit  court  of  appeals  of  the  United 
States  for  any  circuit  wherein  the  natural-gas  company 
to  which  the  order  relates  is  located  or  has  its  princi¬ 
pal  place  of  business,  or  in  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia,  by  filing  in 
such  court,  w’ithin  sixty  days  after  the  order  of  the 
Commission  upon  the  application  for  rehearing,  a  writ¬ 
ten  petition  praying  that  the  order  of  the  Commis¬ 
sion  be  modified  or  set  aside  in  whole  or  in  part.  A 
copy  of  such  petition  shall  forthwith  be  served  upon 
any  member  of  the  Commission  and  thereupon  the 
Commission  shall  certify  and  file  with  the  court  a  tran¬ 
script  of  the  record  upon  w’hich  the  order  complained 
of  w’as  entered.  Upon  the  filing  of  such  transcript 
such  court  shall  have  exclusive  jurisdiction  to  affirm, 
modify,  or  set  aside  such  order  in  whole  or  in  part. 
No  objection  to  the  order  of  the  Commission  shall  be 
considered  by  the  court  unless  such  objection  shall 
have  been  urged  before  the  Commission  in  the  appli¬ 
cation  for  rehearing  unless  there  is  reasonable  ground 


for  failure  so  to  do.  The  finding  of  the  Commission 
as  to  the  facts,  if  supported  by  substantial  evidence, 
shall  be  conclusive.  If  any  party  shall  apply  to  the 
court  for  leave  to  adduce  additional  evidence,  and  shall 
show  to  the  satisfaction  of  the  court  that  such  addi¬ 
tional  evidence  is  material  and  that  there  were  rea¬ 
sonable  grounds  for  failure  to  adduce  such  evidence  in 
the  proceedings  before  the  Commission,  the  court  may 
order  such  additional  evidence  to  be  t^en  before  the 
Commission  and  to  be  adduced  upon  the  hearing  in 
such  manner  and  upon  such  terms  and  conditions  as 
to  the  court  may  seem  proper.  The  Commission  may 
modify  its  findings  as  to  the  facts  by  reason  of  the  ad¬ 
ditional  evidence  so  taken,  and  it  shall  file  with  the 
court  such  modified  or  new  findings,  which  if  supported 
by  substantial  evidence,  shall  be  conclusive,  and  its 
recommendation,  if  any,  for  the  modification  or  setting 
aside  of  the  original  order.  The  judgment  and  decree 
of  the  court,  affirming,  modifying,  or  setting  aside,  in 
whole  or  in  part,  any  such  order  of  the  Conunission, 
shall  be  final,  subject  to  review  by  the  Supreme  Court 
of  the  United  States  upon  certiorari  or  certification 
as  provided  in  sections  239  and  240  of  the  Judicial 
Code,  as  amended  (U.  S.  C.,  title  28,  Sec.  346  and 
347). 
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COUNTER-STATEMENT  OF  QUESTIONS  PRESENTED 


In  the  opinion  of  Intervenor,  Panhandle  Eastern  Pipe 
Line  Company,  the  questions  are : 

1.  In  fixing  rates  under  the  Natural  Gas  Act,  may  the 
Federal  Power  Commission  allow  to  a  pipeline  company  the 
commodity  value,  at  the  -wellhead,  of  the  gas  produced  by  it, 
as  measured  by  the  weighted  average  prices  being  received 
by  all  independent  producers  in  arm^s-length  transactions 
for  natural  gas  sold  in  the  same  fields;  or  does  the  Act 
require  the  Commission  to  value  such  gas  at  the  wellhead 
by  the  cost-rate-base  method,  notwithstanding  the  finding 
by  the  Commission  that  the  latter  method  has  discouraged 
pipeline  companies  from  acquiring,  exploring  for,  and  devel¬ 
oping  their  own  sources  of  supply,  and  that  the  field  price 
method  would  reverse  this  trend  and  thereby  enable  pipeline 
companies  to  render  more  adequate  ser-vice  at  lower  costs 
over  a  longer  period  of  time? 

2.  Where  it  is  not  necessary  for  a  natural-gas  company 
to  extract  gasoline  from  its  natural  gas  in  order  to  transport 
the  gas  through  its  pipelines,  may  the  Commission  treat  the 
revenues  realized  from  the  sale  of  such  gasoline  as  being 
outside  its  jurisdiction,  particularly  where  it  found  that  the 
cost  allocation  which  it  adopted  was  a  sound  and  reasonable 
basis  for  allocating  costs  as  between  the  natural  gas  busi¬ 
ness  and  the  gasoline  extraction  business? 

3.  Where  a  natural-gas  company  is  permitted  by  the  In¬ 
ternal  Revenue  Code  to  amortize  over  a  five-year  period, 
for  Federal  income  tax  purposes,  certain  facilities  certified 
by  the  designated  Defense  agency,  is  the  Commission  re¬ 
quired  to  deduct  from  the  company’s  rate  base  the  difference 
between  income  taxes  paid  and  that  which  would  have  been 
paid  if  accelerated  amortization  had  not  been  used  during 
such  five-year  period;  or  may  the  Commission  allow  the 
taxes  which  would  have  been  paid  if  accelerated  amortiza¬ 
tion  had  not  been  used  and  require  the  difference  in  taxes 
to  be  credited  to  a  “Reserve  for  Deferred  Federal  Income 
Taxes”  which  reserve  is  thereafter  to  be  debited  each  year 
during  the  remaining  life  of  the  property  in  an  amount 
equal  to  the  increase  in  taxes  resulting  from  the  fact  that 
depreciation  is  no  longer  available,  particularly  where  the 
latter  method  does  not  result  in  rates  for  gas  different  than 


those  which  would  have  been  allowed  by  the  Commission  if 
the  company  had  not  elected  to  use  accelerated  amortization  ? 

4.  Did  the  Commission  commit  reversible  error  when  it 
refused  to  reopen  the  record  which  had  been  closed  for  al¬ 
most  a  year,  to  receive  evidence  regarding  an  alleged  in¬ 
crease  in  the  capacity  of  the  pipeline  system,  where  the 
Commission  found  that  such  alleged  increased  capacity,  if 
considered  along  with  other  changes  which  occurred  after 
the  close  of  the  hearings,  would  not  result  in  a  decision  more 
favorable  to  the  ultimate  consumer? 
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IN  THE 


United  States  Comt  of  Appeals 

Foe  the  Distbict  op  Columbia  Cmcuir 

No.  12,351 

City  of  Detroit,  Michigan,  Petitioner 

V. 

Federal  Power  Commission,  Respondent 
Panhandle  Eastern  Pipe  Line  Company,  Intervenor 

No.  12,359 

County  of  Wayne,  Michigan,  Petitioner 

V. 

Federal  Power  Commission,  Respondent 
Panhandle  Eastern  Pipe  Line  Company,  Intervenor 

On  Petition  for  Review  of  an  Order  of  the  Federal 
Power  Commission 


BRIEF  FOR  INTERVENOR,  PANHANDLE  EASTERN 

PIPE  LINE  COMPANY 


COUNTER-STATEMENT  OF  THE  CASE 

This  cause  involves  petitions  of  the  City  of  Detroit  and 
County  of  Wayne,  Michigan,  to  review  Opinion  No.  269 
and  accompanying  Order  issued  by  the  Federal  Power 


Commission^  on  April  15, 1954,  fixing  the  rates  and  charges 
of  Intervenor,  Panhandle  Eastern  Pipe  Line  Company 
(“Panhandle’^),  under  the  Natural  Gas  Act  (52  Stat.  821- 
833,  15  U.S.C.  §  717.717W). 

A.  Preliminary  Statemeni 

Panhandle  Eastern  Pipe  Line  Company,  a  “natural-gas 
company”  as  defined  in  the  Natural  Gas  Act,  produces  and 
purchases  gas  from  the  Panhandle  field  in  Texas  and  the 
Hugoton  field  in  Kansas  and  Oklahoma.  It  owns  a  pipeline 
system  extending  from  those  fields  to  northern  termini  in 
Michigan  by  means  of  which  it  transports  and  sells  gas 
to  some  49  distributing  utilities  for  resale  for  ultimate 
public  consumption,  and  directly  to  numerous  industries 
and  others  for  their  own  use.“  (R.  9740-41,  9823). 

In  January,  1950,  Panhandle  applied  to  the  Commission 
for  authority  to  construct  and  operate  additional  pipeline 
and  compressor  facilities  to  enlarge  its  capacity  substan¬ 
tially,  including  facilities  to  enable  it  to  transport  and 
deliver  250,000  Mcf  of  gas  per  day  to  be  received  from  its 
subsidiary.  Trunkline  Gas  Company  (“Trunkline”)  upon 
the  completion  of  the  pipeline  of  the  latter,  extending  from 
the  Gulf  Coast  fields  in  Texas  and  connecting  with  Pan¬ 
handle’s  system  at  a  point  near  Tuscola,  Illinois.  The 
effect  of  this  expansion  program  was  to  increase  the  de¬ 
signed  sales  capacity  of  the  Panhandle  system  from  550,000 
Mcf  to  850,000  Mcf  per  day,  and  also  to  increase  materially 
Panhandle’s  cost  of  rendering  service  (B.  9735-6).^ 

After  hearings,  the  Commission,  on  May  4,  1950,  issued 
a  certificate  of  public  convenience  and  necessity  to  Pan¬ 
handle  for  the  principal  facilities  requested  and  scheduled 
further  hearings  with  respect  to  other  issues  which  had 
been  consolidated  with  the  certificate  proceeding,  including 
the  issue  as  to  proper  form  of  tariff  and  the  rates  to  be 

1  Hereinafter  sometimes  called  ‘  ‘  the  Commission.  ’  ’ 

2  The  rate-making  jurisdiction  of  the  Federal  Power  Commission  extends  to 
sales  in  interstate  commerce  for  resale,  but  not  to  sales  made  directly  to  con¬ 
sumers.  Section  1(b),  15  U.S.C.  $  717(b). 

8  The  capital  cost  of  this  expansion  program  was  over  $125,000,000,  includ¬ 
ing  the  pipeline  of  Trunkline  (9  F.P.C.  721). 


3 


applicable  to  Panhandle  after  the  introduction  of  Trunkline 
gas.  At  the  same  time,  the  Commission  issued  a  certificate 
authorizing  construction  and  operation  of  the  proposed 
pipeline  of  Trunkline.  Trunkline’s  rates,  however,  were 
not  made  an  issue  in  this  proceeding  (B.  9735 ;  9  F.P.C.  721). 

Following  further  hearings,  the  Commission,  on  June 
13,  1951,  issued  Opinion  214  and  Order  finding  that  Pan¬ 
handle’s  contracts  with  its  utility  customers,  on  file  as  rate 
schedules,  were  unlawful,  and  prescribing  a  form  of  tariff 
containing  new  rate  schedules  and  related  forms  of  service 
agreements  to  become  applicable  to  Panhandle  after  the 
introduction  of  Trunkline  gas  into  Panhandle’s  system 
(R.  9736;  10  F.P.C.  185).  The  order  did  not  prescribe 
rates,  but  directed  that  the  approved  form  of  tariff  should 
become  effective  upon  the  introduction  of  Trunkline  gas 
“provided  Panhandle  has  filed  with  the  Commission  rates 
and  charges  allowed  to  become  effective,  or  rates  and 
charges  otherwise  prescribed  by  the  Commission.”  (B. 
9736-37;  10  F.P.C.  185). 

On  August  17  and  30,  1951,  Panhandle  filed  a  tariff  in 
substantial  compliance  with  the  Commission’s  Opinion  214 
(as  modified  by  Opinion  214- A;  10  F.P.C.  322).  By  Order 
issued  September  5,  1951,  the  Commission  suspended  the 
proposed  tariff  until  February  20, 1952,  when  it  was  allowed 
to  go  into  effect  under  bond,  subject  to  refund,  pending 
hearing.  Hearings  thereon  were  concluded  on  May  15, 
1953  (B.  9737-8).  The  intermediate  decision  procedure 
was  omitted  by  Order  adopted  June  5,  1953  (B.  9590-4). 
Briefs  were  thereafter  filed  by  Panhandle,  the  Commission’s 
staff,  and  certain  intervenors.  However,  neither  the  City 
of  Detroit  nor  the  County  of  Wayne,  Petitioners  herein, 
offered  any  evidence  or  filed  any  briefs  or  proposed  findings 
with  the  Commission.  Oral  argument  before  the  Commis¬ 
sion  was  heard  November  19  and  20,  1953  (R.  9738). 

The  Rate  Increase 

On  April  15,  1954,  the  Commission  handed  down  its 
Opinion  269  and  Order  here  under  review,  increasing 
Panhandle’s  rates  by  $12,778,864  annually.  This  was 
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approximately  one-half  the  increase  requested  by  Panhandle 
(B.  9837-8).  The  effect  of  the  Order  was  to  increase 
Panhandle’s  rates  from  a  system-wide  average  of  20  cents 
per  Mcf  to  24.6  cents  per  Mcf,^  an  increase  of  4.6  cents 
per  Mcf  (B.  9904).® 

On  May  14,  1954,  Petitioners  filed  applications  for  re¬ 
hearing  which  were  denied  by  Order  of  the  Commission 
adopted  June  4,  1954  (B.  9989-90). 

B.  The  Allowance  for  Gas  Produced  by  Panhandle 

Prior  to  Opinion  269,  the  Commission  had,  with  one 
exception,®  consistently  followed  the  so-called  ‘‘cost-rate- 
base”  method  of  valuing  gas  produced  at  the  wellhead  by 
pipeline  companies.  Under  that  method,  the  gas  reserves 
and  the  wells  and  other  facilities  used  in  producing  the 
gas  were  included  in  the  rate  base  at  net  investment, 
namely,  at  original  cost  less  depreciation  and  depletion.  A 
rate  of  return  thereon  was  allowed,  and  all  operating  ex¬ 
penses  chargeable  to  production  were  included,  in  the  cost 
of  service.  All  earnings  derived  from  the  extraction  of 
gasoline  from  such  gas  (above  the  specified  rate  of  return 
allowed  on  the  facilities  devoted  to  such  extraction)  were 
credited  so  as  to  reduce  the  cost  thus  allowed  for  the  gas. 

'  Moreover,  the  allowed  cost  of  the  gas  was  further  reduced 
by  all  income  tax  benefits  permitted  and  intended  by  stat¬ 
ute  to  be  enjoyed  by  gas  producers  through  allowances 

*  Notwithstanding  such  increase,  Panhandle ’s  rates  are  among  the  lowest  in 
the  country  for  long-distance  pipelines.  For  example,  the  Commission  recently 
fixed  a  rate  of  31.6  cents  per  Mcf  for  Michigan-Wisconsin  Pipe  Line  Company, 
a  competitor  of  Panhandle,  for  gas  resold  in  the  City  of  Detroit  and  County 
of  Wayne,  Michigan,  which  gas  is  delivered  at  a  point  some  140  miles  short 
of  the  Detroit  city  gate.  (See  In  the  Matter  of  Michiganr-Wisconsin  Pipe  lAne 
Company,  ....  r.P.C,  . . . . ,  Opinion  275- A,  issued  November  25,  1954,  in 
Dockets  G-1678  and  G-1996).  Although  parties  to  that  proceeding,  neither 
the  City  of  Detroit  nor  County  of  Wayne  sought  a  review  of  said  Opinion 
and  Order. 

5  The  increased  rate  to  Michigan  Consolidated  Gas  Company  (a  Limited 
Service  Customer)  for  resale  in  Detroit  is  23%  cents  per  Mcf  (R.  9904). 
This  compares  with  the  rate  of  31  cents  per  Mcf  origin^y  charg^  in  1936 
when  Panhandle  first  introduced  natural  gas  in  Detroit 

«/«  the  Matter  of  Natural  Gaa  Pipeline  Company  of  America  and  Texoma 
Natural  Gas  Company,  2  F.P.C.  218,  227-228  (affixed.  Federal  Power  Com¬ 
mission  V.  Natural  Gas  Pipeline  Company  of  America,  315  U.S.  575  (1942)), 
wherein  the  Commission  included  “present  value  of  gas  reserves’'  in  the 
rate  base. 
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made  for  percentage  depletion^  and  intangible  well-drilling 
expense®  (B.  9743-4). 

At  the  hearing,  Panhandle  urged  the  Commission  to  dis¬ 
card  this  method  of  valuing  its  own-produced  gas  as  being 
unsound  and  unreasonable  and  to  allow,  instead,  a  price  at 
the  wellhead  based  upon  the  commodity  value  of  the  gas 
in  the  same  fields  wherein  Panhandle  produces  its  gas — 
such  value  to  be  measured  conservatively  by  the  weighted 
average  of  all  prices  being  received  by  independent  pro¬ 
ducers  for  gas  at  the  wellhead  in  arm’s-length  transactions. 
Under  the  latter  method.  Panhandle  excluded  from  its  rate 
base  all  of  its  property,  and  from  its  expenses  all  costs 
(including  taxes),  associated  with  the  production  of  its 
own  gas,  as  shown  on  its  books  for  the  test  year  1952  and, 
in  lieu  thereof,  substituted  as  an  item  of  expense  a  price 
for  such  gas  equal  to  the  weighted  average  prices  being 
received  by  other  producers  at  the  wellhead  in  the  same 
fields  in  which  Panhandle’s  gas  was  produced  (R.  8305, 
8344,  8759,  4700-02). 

In  the  test  year  1952,  Panhandle  produced  22.6  per  cent 
of  its  total  gas  supply.  The  balance  was  purchased  by  it 
and  Trunkline  Gas  Company  from  independent  producers 
(R.  9742).  The  entire  cost  of  such  purchased  gas  was 
included  in  the  cost  of  service  without  objection  by  Peti¬ 
tioners  (R.  9742-3). 

Finding  that  ‘‘for  the  first  time  we  have  before  us  in  a 
rate  case  a  complete  record  which  fully  sets  forth  the 
results  of  the  two  methods  of  gas  pricing  now  at  issue” 
(R.  9749),  the  Commission  concluded  that  “the  time  has 
come  when  the  practice  heretofore  followed  by  the  Commis¬ 
sion  should  be  re-examined  in  the  light  of  its  economic 
impacts  and  our  experience  with  it.”  (R.  9760).  Follow¬ 
ing  a  thorough  analysis  of  the  record,  the  Commission 
found  that: 

<<  •  •  •  •\\re  are  convinced,  from  our  analysis  of  all  the 
facts  of  record,  that  the  ultimate  public  interest  will 
be  better  served  by  permitting  the  pipeline  to  receive 

7  Reventie  Act  of  1926;  Internal  Revenue  Code,  Secs.  23(a)  and  114(b) 
(3)  and  (4). 

8  Treasury  Department  Regulations  III,  Sec.  29.23  (M)-16. 
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for  the  gas  which  it  produces  a  price  reflecting  the 
weighted  average  arm’s-length  payments  for  identical 
natural  gas  in  the  fields  (and  sometimes  from  the  very 
same  wells)  where  it  is  produced  than  through  the 
application  of  the  ^rate-base’  method  to  this  com¬ 
modity.  We  find  that  the  uncontradicted  evidence 
introduced  by  Panhandle  in  this  proceeding  represents 
a  reasonable  basis  for  such  pricing  *  *  (R.  9770). 

The  weighted  average  wellhead  prices  which  the  Commis¬ 
sion  allowed  for  gas  produced  by  Panhandle  were  as 
follows  (R.  9746-7) : 

Weighted  Average 
Field  Price 
(per  Mcf)^ 

Oklahoma  Hugoton  Field  11.00  cents 

Kansas  Hugoton  Field  9.4978  cents 

Texas  Panhandle  Field  7.00  cents 

Applying  the  respective  rates  shown  above  to  the 
8,934,325  Mcf  of  gas  produced  by  Panhandle  in  the  test 
year  in  the  Oklahoma  Hugoton  field,  to  the  26,520,091  Mcf 
produced  in  the  Kansas  Hugoton  field,  and  to  the  35,373,015 
Mcf  produced  in  the  Texas  Panhandle  field  resulted  in  a 
total  of  $5,977,712  (R.  9746-7).  Of  this  amount,  $5,476,804'® 
was  included  in  Panhandle’s  interstate  cost  of  service 
(R.  9900).  The  Commission  did  not  include  in  the  rate 
base  any  of  Panhandle’s  investment  in  production  prop¬ 
erties;  and  it  excluded  from  expenses  all  costs  incurred 
by  Panhandle  in  the  production  of  its  own  gas  in  the  test 
year  (R.  9748,  9815-6,  9818,  9920).  The  Commission  found 
that  the  end-result  of  this  method  was  to  allow  in  the 
cost  of  service  applicable  to  jurisdictional  sales  $3,571,448 
more  than  that  which  would  have  resulted  from  the  use  of 
the  cost-rate-base  method  as  proposed  by  the  Commission’s 
staff  (R.  9748,  9920).  This  amounts  to  only  1.3  cents  per 
Mcf  when  spread  among  Panhandle’s  total  jurisdictional 


8  At  a  pressure  base  of  16.4  pounds  per  square  inch. 

10  Before  allocation  to  jurisdictional  and  non- jurisdictional  sales. 
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sales  of  275,052,339  Mcf^^  (R.  9748).  However,  as  the 
Commission  found,  if  the  comparison  between  the  impact 
of  the  two  methods  upon  the  prescribed  rates  “were  limited 
to  the  ditference  between  the  two  methods  of  pricing  the 
gas,  w’ithout  the  further  adjustments  for  tax  benefits,  which 
is  really  a  separate  question,  this  differential  would  he  only 
about  0.6  cents  per  Mcf”.  (R.  9748-9). 

The  Commission  found  that  the  average  price  being  re¬ 
ceived  by  independent  producers  from  Panhandle  under 
contracts  was  7.7457  cents  per  Mcf,  all  of  which  purchased 
gas  has  been  included  in  Panhandle’s  cost  of  service  (R. 
9743).'“  The  price  per  Mcf  which  would  have  been  allowed 
to  Panhandle  for  its  own-produced  gas  under  the  Staff’s 
proposed  cost-rate-base  method  is  2.56  cents  per  Mcf  (R. 
8802,  9876).  The  uncontradicted  evidence  of  record  showed, 
and  the  Commission  found,  that  under  the  cost-rate-base 
method  advocated  by  Petitioners,  such  2.56  cent  price  would 
result  in  Panhandle’s  investors  actually  receiving  a  net 
return  of  less  than  nothing  at  the  wellhead  {mirms  1.24 
cents  per  Mcf)  for  its  own-produced  gas  (R.  9745-6,  4773-5, 
8802).'® 

Findings  and  Proof  as  to  Need  and 
Propriety  of  Field  Price  Method 

At  the  hearing.  Panhandle  presented  comprehensive  evi¬ 
dence  establishing  the  urgent  need  for  a  change  from  the 
former  cost-rate-hase  method  to  the  field  price  method 
(R.  4462-77,  4773-5,  4485-95,  8802,  8511-4).  On  the  basis 
of  this  evidence — all  uncontradicted  in  the  record — and  in 
the  light  of  the  Commission’s  experience  since  the  passage 


11  The  Commission  found  that  this  differential  would  increase  the  average 
bill  of  the  typical  householder  in  Detroit  who  uses  gas  for  cooking,  water¬ 
heating,  and  space  heating,  by  only  24.33  cents  per  month,  or  1.6  per  cent  of 
his  gas  bill  (R.  9749). 

12  The  average  price  of  7.7457  cents  per  Mcf,  however,  does  not  include  an 
increase  of  3  cents  per  Mcf  in  Panhandle’s  cost  of  gas  purchased  in  Kansas, 
effective  January  1,  1954  (R.  9740).  After  giving  effect  to  such  increase  the 
7.7457  cent  figure  becomes  8.56  cents  per  Mcf  (R.  9817,  9740,  9742-3). 

IS  Such  negative  return  results  from  credits  applied  against  the  cost  of  gas 
for  (1)  profits  derived  from  the  sale  of  gasoline  extracted  and  (2)  tax  bene¬ 
fits  due  to  percentage  depletion. 
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of  the  Natural  Gas  Act  in  1938,  the  Commission  concluded 
that  the  public  interest  would  be  best  served  by  the  adop¬ 
tion  of  the  field  price  method  (R.  9763-71). 

The  Commission  found  that  not  a  single  new  major  pipe¬ 
line  which  had  been  constructed  since  the  Commission’s 
former  method  was  first  established  produces  any  signifi¬ 
cant  portion  of  its  total  gas  supply  and  that  the  ratio 
of  gas  produced  by  the  major  pipelines  in  the  country  to 
the  total  gas  transported  and  sold  by  them  was  declining 
at  an  alarming  rate  (R.  9769).^®  Indeed,  most  of  the  major 
pipeline  companies  which  owned  substantial  gas  reserves 
ten  years  ago  had  disposed  of  a  portion,  or  all,  of  such 
reserves  because  of  the  Commission’s  cost-rate-base  policy 
(R.  4485-6). 

Since  the  Commission  is  without  authority  under  the 
Natural  Gas  Act  to  compel  companies  subject  to  its  juris¬ 
diction  either  to  explore  for,  develop,  acquire,  or  even  to 
retain  their  own  gas  reserves,^®  the  Commission  found  that : 

urn  •  •  j£  tiiere  jg  natural-gas  exploration, 

development  and  production  by  pipeline  systems  them¬ 
selves,  therefore — ^with  resultant  benefits  to  the  public 
interest — it  follows  that  this  must  result  from  regu¬ 
latory  policies  designed  to  encourage,  rather  than  to 
penalize,  such  activities.”  (R.  9768-9). 

In  this  regard,  the  Commission  found  from  the  evidence 
that  the  interest  of  the  public  definitely  lies  in  the  direction 
of  natural-gas  production  by  pipeline  systems  themselves, 
as  distinguished  from  their  complete  dependence  upon 
purchases  of  gas  supplies  from  other  producers  (R.  9767). 


Such  newer  pipelines  which  purchase  virtually  their  entire  supplies  from 
producers  include  Michigan- Wisconsin  Pipeline  CSompany,  Tennessee  Gas  Trans¬ 
mission  Company,  Texas  Eastern  Transmission  Corporation,  Texas  Gas  Trans¬ 
mission  Corporation,  Transcontinental  Gas  Pipe  Line  Corporation,  Texas- 
Ulinois  Natural  Gas  Pipeline  Company  and  Trunkline  Gas  Company  (A  4475). 

IS  Panhandle ’s  own  ratio  of  gas  produced  to  total  gas  sold  declined  from 
52.4  per  cent  in  1942  to  22.6  per  cent  in  1952  (R.  9769-9770).  Moreover,  the 
13  major  pipelines,  which  were  in  operation  during  the  entire  period  1942-1951, 
produced  29.6  per  cent  of  the  total  gas  produced  and  purchased  by  them  in 
1942  as  against  only  18.6  per  cent  in  1951  (B.  4476-7;  8511-4). 

Federal  Power  Commission  v.  Panhandle  Eastern  Pipe  Line  Co^  337  U.S. 
498  (1949). 
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The  reasons  for  this  were  found  by  the  Commission  to  be  ; 
(1)  that  production  of  its  own  gas  reserves  strengthens  ! 
the  bargaining  position  of  a  pipeline  company  in  negotiating  : 
gas-purchase  contracts  with  independent  producers,  which 
“advantage  must  ultimately  redound  to  the  benefit  of  their 
customers  through  lower  gas-purchase  prices  and  cost  of  I 
service  than  would  otherwise  obtain’’;  (2)  that  lower  rates 
will  result  from  the  utilization  of  the  pipeline’s  own  gas 
reserves  to  meet  the  seasonal  swings  in  consumer  demands, 
thereby  enabling  pipelines  to  purchase  gas  at  relatively 
uniform  volumes  and,  hence,  at  lower  cost;  and  (3)  that 
ownership  of  their  own  reserves  would  enable  pipelines  to 
give  better  service  over  a  longer  period  of  time  (R.  9767-8). 

I 

Findings  and  Proof  as  to  Reasonableness  i 

of  Field  Prices  Allowed 

The  Commission’s  findings  as  to  the  reasonableness  of 
the  weighted  average  field  prices  allowed  to  Panhandle 
for  its  own-produced  gas  at  the  wellhead  were  based  on 
uncontradicted  evidence  introduced  at  the  hearing  by  Pan¬ 
handle  (R.  9770).  Neither  Petitioners  nor  any  other  parties 
submitted  any  evidence  with  regard  to  field  prices  of  gas. 

The  field  prices  adopted  by  the  Commission  were  the  i 
weighted  average  of  virtually  all  the  prices  actually  being  | 
paid  in  arm’s-length  transactions  for  gas  purchased  at  i 
the  wellhead  in  the  fields  where  Panhandle  produces  gas 
(R.  9746-7,  4676-80,  4705-18,  8758-72,  8777-80).  They  re-  | 
fleeted  between  98  and  99  per  cent  of  all  volumes  of  gas  ; 
purchased  and  sold  in  those  fields  (R.  4678)^^ 

The  7  cent  per  Mcf  price,  allowed  for  Texas  Panhandle  ; 
field  gas,  was  based  on  Exhibit  568,  a  detailed  tabulation  | 
showing  the  wellhead  prices  paid  for  gas  in  that  field  dur-  : 
ing  the  first  six  months  of  1952  (R.  8780).  Such  exhibit,  ' 
which  was  also  introduced  before  the  Texas  Railroad  Com-  ' 
mission  and  relied  upon  by  it  in  determining  the  weighted  ; 

17  Contrary  to  the  implication  at  page  7  of  Detroit 's  brief,  the  order  of  the  : 
Kansas  Corporation  Commission,  effective  July  1,  1953,  changing;  the  official 
volumetric  measurement  of  gas  produced  in  Kansas  from  16.4  lbs.  to  14.65 
lbs.  per  square  inch  was  made  a  part  of  the  record  as  Exhibit  No.  609  (R.  ' 
8958-70).  i 
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average  market  price  for  gas  produced  and  sold  in  that 
field  for  light  and  fuel  purposes,^*  showed  the  weighted 
average  price  to  be  6.9372  cents  per  Mcf^®  (R.  4716-8,  8777- 
8780).  Similar  data  for  the  last  six  months  of  1952,  showed 
that  the  average  price  had  risen  to  7.49  cents  per  Mcf  (R. 
8928-8931,  5810-5820).  Panhandle  was  paying  8  cents 
per  Mcf  to  its  royalty  owners  in  Texas  in  that  same  year 
(R.  9747;  R.  4734).  In  the  more  recent  contracts  con¬ 
summated  in  the  Panhandle  field  the  prices  ranged  from 
11^  cents  to  15  cents  per  Mcf,  and  in  the  Gulf  Coast  fields 
of  Texas  from  IV/2  cents  to  20  cents  (R.  9747,  5641-7, 
4753-7).  In  the  Kansas-Hugoton  field,  where  the  Com¬ 
mission  allowed  Panhandle  9.4978  cents  per  Mcf,  the  more 
recent  contract  prices  ranged  from  12  to  13  cents  per  Mcf 
(R.  4754,  5642-4).  In  the  Oklahoma-Hugoton  field,  the 
Commission  allowed  11  cents  per  Mcf,  which  was  the 
weighted  average  price  at  which  gas  from  that  field  was 
being  sold.  In  the  light  of  these  facts,  the  Commission 
found  that  the  field  prices  allowed  by  it  represent  a  ‘^con¬ 
servative  measure  of  the  commodity  value  of  the  gas 
which  Panhandle  produces^’  and  furnish  a  “reasonable 
basis  for  such  pricing”  (R.  9748,  9770). 

C.  The  Commission's  Treatment  of  Revenues  From 

Gasoline  Sales 

In  addition  to  its  natural  gas  operations.  Panhandle 
engages  in  the  business  of  extracting  gasoline  from  its 
natural  gas  stream  at  a  plant  which  it  owns  and  operates 
at  its  Liberal  compressor  station  in  Kansas.  Such  gaso¬ 
line  is  sold  to  the  Shamrock  Oil  and  Gas  Company  at  pre¬ 
vailing  market  prices  (R.  9773).  Gasoline  is  also  extracted 
from  Panhandle’s  gas  at  a  plant  owned  and  operated  by 

18  Such  determination  is  made  semi-annually  by  the  Texas  Railroad  Qom- 
mission  pursuant  to  Senate  Bill  No.  277,  amending  Section  3  of  Article  6008a, 
Title  102,  Vernon's  Annotated  Ci^'il  Statutes  of  the  State  of  Texas. 

19  The  brief  of  Detroit  is  in  error  in  stating  at  p.  9  that  the  Texas  Railroad 
Commission  order  dated  December  8,  1952  found  “that  the  current  maricet 
price  being  paid  at  the  wellhead  in  the  Texas  Panhandle  Field  for  the  first 
six  months  of  1952  was  6.937  cents  per  Mcf."  Actually,  the  order  of  that 
Commission  refers  to  such  price  as  the  “weighted  average  market  price.” 
(R.  8777-8).  The  current  market  prices,  as  hereinafter  shown,  were  much 
Ugber. 
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the  Phillips  Petroleum  Company,  which  is  located  adjacent 
to  Panhandle’s  Sneed  compressor  station  in  Texas.  Under 
a  contract  with  Phillips,  Panhandle  receives  60  per  cent  of 
the  gasoline  extracted  by  Phillips  (less  a  handling  and 
loading  charge  of  2  per  cent),  which  gasoline  is  sold  to 
Phillips  at  prevailing  market  prices  (R.  9773).  Pan¬ 
handle’s  net  revenues  from  these  two  operations  in  the 
test  year  1952  amounted  to  a  total  of  $1,982,925  (R.  9773). 

In  the  Opinion  under  review  the  Commission  concluded 
that  the  sale  of  gasoline  is  “not  a  sale  of  natural  gas  as 
defined  in  the  Act,  and  is,  therefore  not  subject  to  the 
jurisdiction  of  the  Commission”  (R.  9777-9).  It  found 
that  “the  evidence  shows  it  to  be  a  fact  that  Panhandle 
would  be  able  to  discontinue  the  extraction  of  gasoline 
without  incurring  serious  operating  difficulties  *  *  *”  (R. 
9774).  The  Commission  also  concluded  that  “the  rates 
which  we  prescribe  *  *  *  should  not  rest  in  part  upon  the 
fluctuating  and  unregulated  prices  of  natural  gasoline  and 
other  liquid  hydrocarbons”  (R.  9774-5).  The  Commis¬ 
sion  then  decided  that  Panhandle’s  extraction  business 
should  be  treated  as  non-jurisdictional,  and  that  the 
method  of  allocation  of  costs  proposed  by  Panhandle  was 
a  “sound  and  appropriate”  basis  for  determining  what 
amount  should  be  credited  to  the  cost  of  Panhandle’s  nat¬ 
ural  gas  service  from  “its  unregulated  natural  gasoline 
extraction  business”  (R.  9775-6).  Such  credit  was  found 
to  be  $591,710  for  the  test  year  1952  (R,  9776-7). 

In  arriving  at  its  decision  in  this  matter,  the  Commis¬ 
sion  noted  that  in  prior  cases  it  had  “followed  a  different 
path”,  having  there  treated  the  gasoline  extraction  busi¬ 
ness  as  a  “by-product”  of  the  natural-gas  company’s  pipe¬ 
line  operation  (R.  9773,  9775).-®  It  stated,  however,  that 
in  those  cases  such  treatment  “was  bottomed  on  findings 
that  the  processing  was  ‘necessary  to  make  the  natural 
gas  marketable  and  transportable’.”  The  Commission 

20  In  such  past  proceedings,  the  Commission  included  the  extraction  facilities 
in  the  rate  base  and  credited  the  company’s  entire  net  revenues  from  extrac¬ 
tion  oprations  to  the  cost  of  gas  service,  thereby  limiting  the  company  to  a 
specified  rate  of  return  on  its  investment  in  extraction  facilities.  E.g.,  Hope 
Natural  Gas  Company,  3  F.  P.  C.  150,  179  (1942) ;  Cities  Service  Gas  Com¬ 
pany,  3  F.  P,  0.  459,  481  (1943). 
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concluded  that  “The  evidence  before  us  would  not  support 
a  similar  finding  with  respect  to  Panhandle’s  extraction 
operations”  (R.  9775). 

Proof  As  to  Non-Necessity 
Of  Gasoline  Extraction 

Panhandle  presented  comprehensive  evidence  at  the 
hearing  establishing  that  the  extraction  of  gasoline  and 
other  liquid  hydrocarbons  from  the  gas  is  not  required  to 
enable  it  to  transport  the  gas  through  its  pipelines  (R. 
7228-7256,  7257-7282,  7283-7316,  8120-8133),  and  that  the 
extraction  operation  is  a  separate  enterprise,  voluntarily 
conducted  for  profit — not  a  “by-product”  operation  of  the 
gas  business  (R.  7817-7830,  7831-7841,  8392-8393;  1895- 
1971,  1976-2005,  4269-4272). 

"Witness  Russell,  a  chemical  engineer  in  charge  of  Pan¬ 
handle’s  gasoline  operations,  testified  at  length  concerning 
the  gasoline  extraction  operation  and  submitted  in  evi¬ 
dence  a  comprehensive  study  of  the  composition  of  the  gas 
in  Panhanndle’s  various  lines,  the  pressure  and  tempera¬ 
ture  conditions  in  such  lines,  the  hydrocarbon  dew  point  of 
these  gases  under  varying  operating  conditions,  and  the 
maximum  amount  of  gasoline  which  will  condense  in  the 
lines  under  such  conditions.®^  His  conclusion  was  that  the 
extraction  of  gasoline  from  gases  controlled  by  Panhandle 
could  be  discontinued  without  incurring  operating  difficul¬ 
ties  in  transporting  the  gas  (R.  7235). 

The  evidence  shows  that  from  1931  to  1936,  Panhandle’s 
system  was  in  fact  operated  successfully  without  any  gaso¬ 
line  extraction,  although  all  of  the  gas  then  entering  Pan¬ 
handle’s  lines  was  raw  (unprocessed)  or  so-called  “wet- 
gas”  (R.  8388).  The  proportion  of  raw  or  “wet”  gas  in 
Panhandle’s  pipeline  system  has  steadily  decreased  through 
the  years.  Of  the  total  volume  of  gas  entering  the  main 
line  from  the  Hugoton  and  Panhandle  fields  in  the  test 
year  1952,  44  per  cent  was  purchased  from  producers  who 

21  This  study  consisted  of  four  exhibits,  44  pages  of  text,  and  some  67 
graphs  and  tabulations  covering  Panhandle's  operations  in  prior  years,  and 
from  1952  through  1970  (E.  7228-7316,  8478-8508).  To  our  knowledge,  this 
is  the  most  comprehensive  study  on  this  subject  submitted  in  any  proceeding 
before  the  Commission. 
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had  already  extracted  the  gasoline  therefrom  (R.  8391). 
Such  residue  or  dry  gas  commingled  with  the  raw  or  *‘wet^^ 
gases  in  the  lines,  produces  a  blend  which  has  a  relatively 
low  gasoline  content,  thereby  reducing  the  hydrocarbon 
dew  point  and  assuring  successful  pipeline  operation  with¬ 
out  the  need  for  gasoline  extraction  (R.  7235). 

Witness  Johaningsmeir,  an  engineer,  also  testified  that 
it  is  unnecessary  for  Panhandle  to  maintain  extraction 
facilities  for  successful  pipeline  operation,  and  that  the 
installation  of  extraction  plants  can  be  justified  only  on 
the  basis  of  profitable  operation;  that  Panhandlers  extrac¬ 
tion  operation  is  not  incidental  to  its  natural-gas  business  ; 
and  that  the  gasoline  is  not  a  by-product  but  a  “joint  prod¬ 
uct’ ^  of  major  importance  to  the  income  of  the  company. 
He  also  testified  that  the  gasoline  plants  were  constructed, 
not  because  of  necessity  for  extraction,  but  because  the 
gasoline  business  is  a  profitable  business  (R.  8391-2). 

Samuel  J.  Broad,  partner  of  Peat,  Marwick,  Mitchell  & 
Co.,  certified  public  accountants,  testified  that,  since  the 
extraction  of  gasoline  by  Panhandle  is  not  an  essential 
step  in  getting  the  gas  or  in  transporting  and  selling  it 
to  customers,  it  is  not  “incidental”  to  the  gas  business, 
but  rather,  an  operation  undertaken  at  the  choice  of  the 
company;  that  from  an  accounting  standpoint,  the  gasoline 
business  derives  its  own  profit  separate  and  apart  from 
the  sale  of  natural  gas;  and  hence  the  gasoline  is  a  joint 
product^ ^  and  not  a  by-product  of  the  natural  gas  business 
(R.  7825-7830). 

These  conclusions  of  Witnesses  Johaningsmeir  and 
Broad  were  concurred  in  by  Witness  D.  H.  Houlihan,  part¬ 
ner  of  Price,  Waterhouse  &  Co.  (R.  7836-7). 

Petitioners  submitted  no  evidence  regarding  this  matter 
at  the  hearing  and  filed  no  briefs  or  proposed  findings.  In 
their  applications  for  rehearing  they  did  not  object  to  the 
Commission’s  Opinion  and  Order  on  the  ground  that  the 
decision  as  to  the  disposition  of  Panhandle’s  revenues  from 
the  extraction  and  sale  of  gasoline  and  other  liquid  hydro¬ 
carbons  was  unsupported  by  proper  and  adequate  findings 
or  by  substantial  evidence. 
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D.  The  Cozxmussion's  Treatment  of  Accelerated  Amortization 

In  1950,  Congress  enacted  Section  124A  of  the  Internal 
Revenue  Code  (now  Section  168  of  the  Internal  Revenue 
Code  of  1954).  This  section  is  the  Korean  War  counter¬ 
part  of  Section  124  of  the  Internal  Revenue  Code,  enacted 
in  1940.  Section  124A  of  the  Code  permits  a  taxpayer  who 
receives  a  certificate  of  necessity  from  the  designated  gov¬ 
ernment  agency  to  amortize  the  certificated  facilities  over 
a  period  of  five  years,  regardless  of  the  estimated  actual 
service  life  of  those  facilities.  A  taxpayer  who  amortizes 
his  certificated  facilities  over  the  five-year  period  cannot, 
thereafter,  deduct  depreciation  on  those  facilities  for  in¬ 
come  tax  purposes.  Accordingly,  in  the  case  of  facilities 
having  a  useful  life  in  excess  of  five  years,  the  amount  of 
income  taxes  payable  after  the  period  of  accelerated 
amortization  will  be  greater  than  the  taxes  normally  pay¬ 
able  in  that  period. 

Prior  to  the  construction  of  the  expansion  facilities 
previously  referred  to,  certificates  of  necessity  covering 
$41,680,735  of  net  qualified  facilities,  of  which  $10,563,609 
were  certified  for  accelerated  amortization  by  the  Office  of 
Defense  Mobilization,  w’ere  issued  to  Panhandle  (R. 
9781).^"  At  the  time  of  the  hearings  herein.  Panhandle  had 
not  exercised  its  election  to  use  accelerated  amortization. 
It  had  deferred  its  decision  until  such  time  as  the  Commis¬ 
sion  would  make  known  the  manner  in  which  it  would  treat 
accelerated  amortization  for  rate-making  purposes  (R. 
6319-6321). 

22  Certificates  of  necessity  covering  qualified  facilities  were  also  issued  to 
Trunkline,  of  which  $18,93i,684  have  bwn  certified  for  accelerated  amortiza¬ 
tion  (E.  9845).  Petitioner,  City  of  Detroit,  argues  in  its  Statement  of  the 
Case  (p.  14)  that  the  “tax  saving”  of  Trunkline  resulting  from  the  use  of 
accelerated  amortization  should  have  been  deducted  by  the  Commission  from 
the  cost  of  service  of  Trunkline,  thereby  reflecting  a  lower  cost  of  service  for 
Panhandle.  Apart  from  the  fact  that  Trunkline’s  rates  are  not  at  issue  in  the 
proceeding  here  under  review  (E.  9735,  9785),  it  is  not  necessary  to  argue  the 
question  of  whether  or  not  the  Commission  should  have  taken  Trunkline’s  ‘*tax 
savings”  into  consideration  in  arriving  at  Panhandle’s  cost  of  service.  Thus, 
if  the  Commission’s  treatment  of  accelerated  amortization  for  Panhandle  was 
appropriate,  it  was  equally  appropriate  for  Trunkline.  Moreover,  Petitioner 
is  pr^uded  under  Section  19(b)  of  the  Natural  Gas  Act  from  raising  the 
question  as  to  the  propriety  of  the  Commission’s  treatment  of  Trunkline’s 
“tax  saving”  resulting  from  the  use  of  accelerated  amortization,  inasmuch 
as  the  matter  was  not  “urged  before  the  Commission  in  the  application  for 
rehearing.” 
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The  first  formal  consideration  by  the  Commission  of  the 
manner  in  which  accelerated  amortization  would  he  treated 
for  rate-making  purposes  was  in  its  Docket  No.  E-126,  a 
rule-making  proceeding.  This  proceeding  culminated  in 
the  issuance  by  the  Commission  of  its  decision  in  that 
Docket,  on  December  4,  1953.  In  the  Matter  of  Federal 
Income  Taxes  as  Affected  by  Accelerated  Amortization, 
Opinion  No.  264,  2  PUR  3d  41.  The  treatment  by  the 
Commission  of  accelerated  amortization  in  the  case  at  bar 
is  identical  with  the  policy  enunciated  by  the  Commission 
in  the  aforementioned  rule-making  proceeding. 

In  the  instant  case,  the  Commission  held  that  the  “deci¬ 
sion  to  allow  accelerated  amortization  and  the  resulting  tax 
savings’’  was  a  “policy  decision  of  Congress”  (R.  9781). 
Likewise,  the  Commission  stated,  “the  decision  to  grant 
certificates  to  Panhandle  was  made  by  the  Office  of  Defense 
Mobilization”  (R.  9781).  The  Commission  concluded, 
therefore,  that  it  “is  given  no  discretion  either  to  ignore 
the  certificates  granted  to  Panhandle  or  to  deprive  Pan¬ 
handle  of  the  tax  savings  authorized  by  Congress”  (R. 
9781-2).  Accordingly,  the  Commission  permitted  Pan¬ 
handle,  with  respect  to  the  certificated  defense  facilities, 
to  include  in  its  cost  of  service  the  amount  of  Federal 
income  taxes  computed  on  the  basis  of  normal  deprecia¬ 
tion  (R.  9782).  However,  it  required  any  temporary  tax 
savings  resulting  from  accelerated  amortization  to  be 
credited  each  year  to  a  special  account.  After  the  end  of 
the  five-year  amortization  period,  Panhandle  is  required 
to  debit  this  account  in  an  amount  equal  to  the  “increase 
in  taxes  for  that  year  resulting  from  the  fact  that  deprecia¬ 
tion  is  no  longer  available  as  a  deduction  for  Federal  in¬ 
come  tax  purposes”  (R.  9784-5).  It  also  precluded  Pan¬ 
handle  from  paying  out  in  dividends,  directly  or  indirectly, 
the  money  represented  by  the  tax  deferrals  (R.  9783). 

Under  the  method  adopted,  the  Conunission  observed 
that  “the  customers  of  Panhandle  will  not  be  called  upon 

23  As  shown  in  the  Argument  on  this  matter,  use  of  accelerated  amortization 
does  not  actually  effect  a  “tax  saving.”  It  merely  results  in  a  “tax  de¬ 
ferral.”  (See  also  FPC  Opinion  264,  supra,  p.  3).  Page  references  to 
Opinion  264  are  to  the  FPC  mimeographed  Opinion. 
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by  reason  of  the  accelerated  amortization  provision  to  do 
anything  different  than  what  they  would  be  called  upon 
to  do  without  that  provision.  They  will  pay  the  same 
rates;  no  more,  no  less^^  (R.  9784). 

Petitioner,  City  of  Detroit,-^  contends  that  the  amount 
of  tax  deferral  applicable  to  the  years  1951-1954  should  be 
deducted  from  Panhandle’s  rate  base  for  the  test  year 
1952,  thereby  reducing  Panhandle’s  revenues.  The  dif¬ 
ference  in  revenues  resulting  from  the  application  of  this 
approach,  as  compared  with  the  Commission’s  approach, 
would,  under  Detroit’s  method,  be  passed  on  to  Panhandle’s 
customers  in  the  form  of  lower  rates.  Such  contention,  as 
well  as  certain  misstatements  of  fact  alleged  by  Detroit  in 
connection  therewith,  are  discussed  later  in  this  brief. 

E.  Volume  of  Main  Line  Sales 

At  the  hearing.  Panhandle  and  the  Commission’s  Staff 
followed  the  customary  procedure  of  presenting  evidence 
as  to  the  volume  of  sales  to  be  used  in  computing  the  cost 
of  service  for  the  test  year.  Originally,  the  Staff  of  the 
Commission  had  adopted  the  year  ended  July  31,  1950  as 
the  test  year,  and  the  sales  volumes  and  costs  for  that 
period  were  developed  and  presented  over  the  course  of  sev¬ 
eral  months  of  the  hearings.  However,  because  of  the  un¬ 
precedented  length  of  the  proceeding,  those  figures  became 
obsolete,  and  it  was  later  stipulated  that  1952  should  be 
used  as  the  test  year  (E.  4157-4170).  Thus,  it  became 
necessary  to  discard  much  of  the  evidence  already  taken, 
and  to  substitute  corresponding  evidence  as  to  sales  vol¬ 
umes  and  costs  for  1952. 

The  uncontradicted  evidence  showed  that  Panhandle’s 
actual  main-line  sales  during  the  test  year  1952  amounted 
to  296,546,557  Mcf,  averaging  about  810,000  Mcf  per  day 
(E.  9790).  The  Commission’s  Staff  contended  that  Pan- 
handle’s  sales  in  the  future  would  probably  be  somewhat 
higher  than  they  were  in  1952,  and  that  the  rates  should 
be  fixed  on  the  basis  of  sales  which  would  equal  Panhandle’s 


24  Fetitioiier,  CoTinty  of  Wayne,  does  not  challenge  the  Commission’s  action 
pertaining  to  accelerated  amortization. 
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designed  capacity  of  850,000  Mcf  per  day,  or  a  total  of 
311,100,000  Mcf  for  the  year  1952.  The  Commission 
adopted  this  contention  of  the  Staff  in  prescribing  the 
rates  (R.  9788).  There  was  evidence  in  the  record  that 
Panhandlers  actual  capacity  was  somewhat  larger  than  its 
designed  capacity,  but  there  was  no  evidence  whatever, 
nor  any  contention  made  at  the  hearing,  that  Panhandle’s 
average  daily  sales  would  exceed  the  850,000  Mcf  per  day 
figure  which  the  Commission  adopted  (R.  9789). 

Throughout  the  pendency  of  this  rate  proceeding,  Pan¬ 
handle  was  making  every  reasonable  effort  to  augment 
its  sales,  particularly  during  warm  periods  when  deliveries 
to  utility  customers  were  below  their  specified  contract  de¬ 
mands.  Panhandle  sought  and  obtained  Commission  ap¬ 
proval  in  another  proceeding  to  institute  a  number  of  off- 
peak  sales  to  new  customers  for  the  purpose  of  achieving 
a  greater  annual  sales  volume.  In  those  proceedings,  which 
were  being  heard  at  the  same  time  as  the  rate  proceeding. 
Panhandle  demonstrated  that  it  could  physically  deliver 
annual  volumes  in  excess  of  its  designed  capacity,  but 
that  even  with  the  new  sales,  the  actual  main  line  sales 
would  not  exceed  the  311,100,000  Mcf  contended  for  by  the 
Commission’s  staff  and  other  parties  to  the  rate  proceed¬ 
ings.  That  evidence  was  offered  in  the  rate  proceeding 
by  the  Commission’s  staff,  but  was  excluded  by  the  Presid¬ 
ing  Examiner  because  it  did  not  concern  the  test  year,  and, 
therefore,  would  require  introduction  of  new  cost  data 
relating  to  the  assumed  volumes  (R.  9739).  An  appeal 
from  this  ruling  was  taken  by  the  Commission’s  staff, 
but  was  later  withdrawn  (R.  9739). 

Neither  of  the  Petitioners  attempted  to  make  capital 
of  the  fact  that  Panhandle’s  actual  capacity  somewhat 
exceeded  its  designed  capacity,  and  considerably  exceeded 
its  actual  1952  sales,  despite  the  fact  that  such  evidence 
was  brought  into  the  hearings  more  than  a  year  prior  to 
the  conclusion  of  the  rate  proceeding.  Neither  of  them 
joined  in  the  appeal  from  the  exclusion  of  such  evidence 
from  the  rate  proceeding,  and  neither  of  them  urged  the 
Commission  to  consider  such  evidence  in  determining  Pan¬ 
handle’s  sales  volumes.  In  fact,  the  Commission  did  base 
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its  determination  in  part  upon  such  excluded  evidence  (R. 
9789) 

On  December  24,  1953,  seven  months  after  the  record  in 
the  rate  proceeding  had  been  closed,*®  and  after  the  case 
had  been  submitted  to  the  Commission  on  briefs  and  argu¬ 
ments,*®  Panhandle,  in  another  proceeding,  again  stated 
that  its  designed  capacity  was  somewhat  less  than  its 
actual  capacity  (sales  continuing  to  be  considerably  below 
either  designed  or  actual  capacity).  The  statement  re¬ 
lated  only  to  Panhandle’s  anticipated  maximum  physical 
capacity  for  a  single  winter  month  and  for  a  single  maxi¬ 
mum  summer  day  of  1954.  Both  Petitioners  were  parties 
to  that  proceeding,  but  they  waited  for  three  months,  until 
March  18, 1954,  the  eve  of  the  Commission ’s  decision  in  the 
rate  case,  to  urge  the  Commission  to  “reopen”  the  rate 
proceeding  on  the  alleged  ground  of  “newly  discovered” 
evidence  (Detroit  Br.  20).  In  so  doing,  they  relied  prin¬ 
cipally  upon  an  exhibit  which  had  been  presented  in  another 
proceeding,  oblivious  of  the  fact  that  it  had  also  been  of¬ 
fered  in  the  rate  proceeding.  Nor  did  they  offer  to  show 
that  there  had  been  any  increase  w*hatever  in  Panhandle’s 
sales.  Their  sole  contention  -was  that  their  “newly  dis¬ 
covered”  knowledge  that  actual  capacity  would  exceed 
designed  capacity,  a  condition  -which  commonly  exists  with 
respect  to  virtually  every  pipeline,  required  the  resumption 
of  hearings  and  the  further  prolonging  of  proceedings 
which  had  already  consumed  more  than  four  years. 

The  Commission  declined  to  reopen  the  proceeding, 
pointing  out  that  the  material  concerned  capacity  rather 
than  sales  volumes,  that  it  was  not  “newly  discovered”, 
and  that,  in  any  event,  much  of  it  had  already  been  con¬ 
sidered  in  determining  the  prescribed  rates  (R.  9739,  9789- 
90).  The  Commission  further  found  that  it  had  no  reason 
to  believe  that  the  receipt  in  evidence  and  consideration 
of  all  relevant  facts  occurring  after  the  close  of  the  record 
would  enable  it  to  render  a  decision  more  favorable  to  the 
ultimate  consumers  (R.  9740). 


25  The  hearings  were  concluded  on  May  15,  1953  (R.  9738). 

26  Oral  argument  was  heard  on  November  19  and  20,  1953  (R.  9738). 
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Prior  to  the  instant  case,  the  Commission,  in  fixing  rates 
under  the  Natural  Gas  Act,  had  used  the  cost-rate-base 
method  of  determining  the  allowance,  at  the  wellhead,  for 
natural  gas  produced  by  pipeline  companies.  Under  such 
method,  the  production  properties  were  included  in  the  rate 
base  at  original  cost  less  depreciation ;  a  rate  of  return  was 
allowed  thereon;  and  all  operating  expenses  chargeable  to 
production  were  included  in  the  cost  of  service.  The  allow¬ 
ance  as  thus  determined  was  then  reduced  by  (a)  net  earn¬ 
ings  derived  from  the  extraction  of  gasoline  from  such 
production,  and  (b)  all  Federal  income  tax  benefits  asso¬ 
ciated  with  production  of  gas  (namely,  deductions  for  per¬ 
centage  depletion  and  intangible  well-drilling  costs). 

The  result  of  this  method  was  to  allow  to  pipeline  com¬ 
panies  far  less  for  their  own-produced  gas  than  that  being 
received  by  independent  producers  for  gas  produced  and 
sold  in  the  same  fields.  In  fact,  in  the  case  at  bar.  Pan¬ 
handle  paid  an  average  of  about  8  cents  per  Mcf  for  gas 
purchased  from  independent  producers  as  compared  with 
the  average  gross  price  of  2.56  cents  per  Mcf  which  would 
be  allowed  to  it  under  the  cost-rate-base  method.  The  lat¬ 
ter  price  would  yield  a  negative  return  to  Panhandle’s  in¬ 
vestors  of  minus  1.24  cent  per  Mcf. 

The  Commission  found  from  the  uncontradicted  evidence 
that  the  use  of  the  cost-rate-base  method  has  resulted  in 
driving  pipeline  companies  out  of  the  production  business. 
Indeed,  most  of  the  major  pipeline  companies  which  owned 
substantial  gas  reserves  ten  years  ago  have  disposed  of  all, 
or  a  portion  of,  such  reserves  because  of  the  Commission’s 
past  rate-base  policy.  Moreover,  such  policy  has  not  only 
discouraged  older  pipeline  companies  from  continuing  to 
explore  for  and  develop  their  own  gas  reserves, — something 
which  the  Commission  has  found  to  be  desirable  in  the 
public  interest — but  it  also  has  had  the  effect  of  completely 
discouraging  new  pipeline  companies  from  owning  and  de¬ 
veloping  their  own  gas  reserves.  Not  a  single  major  pipe¬ 
line  company  organized  in  recent  years  produces  any  sig- 
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nificant  portion  of  its  total  gas  supply.  Instead,  these 
companies  have  relied  almost  entirely  on  gas  purchased 
in  the  open  competitive  market,  paying  prices  much  higher 
than  the  prices  allowed  by  the  Commission  in  the  instant 
case  for  Panhandle’s  ovrn-produced  gas.  Thus,  the  Com¬ 
mission’s  former  rate-base  method  for  valuing  a  pipeline 
company’s  own-produced  gas  has  had  the  effect  of  increas¬ 
ing  the  cost  of  gas  at  the  wellhead  instead  of  decreasing  or 
stabilizing  such  cost. 

In  order  to  reverse,  or  at  least  to  arrest,  this  trend,  and 
as  a  matter  of  sound  rate-making  and  regulatory  policy  in 
the  public  interest,  the  Commission,  in  the  instant  case,  al¬ 
lowed  in  Panhandle’s  over-all  cost  of  seiwice,  the  com¬ 
modity  value,  at  the  wellhead,  of  the  gas  produced  by  it, 
as  measured  by  the  weighted  average  prices  being  received 
at  the  wellhead  by  independent  producers  for  gas  in  the 
same  fields  in  which  Panhandle  produces  its  gas.  Such 
field  price  allowance  (8.438  cents  per  Mcf),  it  should  be 
noted,  was  substantially  less  than  the  current  market  prices 
being  paid  for  gas  in  the  fields  at  the  time  of  the  hearing 
herein.  In  fact,  it  is  slightly  less  than  the  wreighted  aver¬ 
age  price  which  was  being  paid  by  Panhandle  for  purchased 
gas  (8.56  cents  per  Mcf)  at  the  time  of  the  issuance  of  the 
decision  here  under  review. 

The  Commission  concluded  that  its  adoption  of  the  field 
price  method  would  have  a  salutary  effect  on  the  natural 
gas  industry  and  consumers  by  encouraging  the  production 
of  gas  by  pipeline  companies ;  it  w’ould  thereby  enable  pipe¬ 
line  companies  to  render  more  adequate  service  at  lower 
costs  over  a  longer  period  of  time  than  w’ould  be  the  case 
under  the  cost-rate-base  method. 

The  field  price  method  adopted  by  the  Commission  in 
the  instant  case,  and  the  prices  actually  allowed  in  Pan¬ 
handle’s  over-all  cost  of  service  for  its  owm-produced  gas, 
are  fully  supported  by  substantial  evidence  and  compre¬ 
hensive  findings.  The  record,  as  well  as  the  Commission’s 
owm  experience  in  the  administration  of  the  Natural  Gas 
Act,  conclusively  demonstrated  the  need,  in  the  public  in¬ 
terest,  of  departing  from  the  rate-base  method  previously 
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employed  by  the  Commission  for  valuing  natural  gas  pro¬ 
duced  by  pipeline  companies. 

Although  the  Commission’s  former  cost-rate-base  method 
has  been  upheld  by  the  Supreme  Court  as  one  of  the  meth¬ 
ods  permissible  under  the  Natural  Gas  Act,  in  no  case  did 
the  Court  hold  that  the  Commission  was  required,  imder 
the  Act,  to  use  such  a  method  in  valuing  a  pipeline  com¬ 
pany’s  own-produced  gas.  On  the  contrary,  the  Supreme 
Court  has  specifically  stated  that  the  Commission  does  not 
lack  the  authority  to  depart  from  the  rate-base  method. 
Indeed,  in  recent  years,  several  Supreme  Court  Justices, 
who  have  considered  the  matter,  unequivocally  denounced 
the  use  of  the  rate-base  method  for  valuing  natural  gas 
produced  by  pipeline  companies  and  suggested  the  use  by 
the  Commission  of  the  very  method  here  challenged  by 
Petitioners. 

To  be  sure,  the  field  price  allowed  by  the  Commission  for 
Panhandle’s  own-produced  gas  is  more  than  would  have 
been  allowed  under  the  Commission’s  former  rate-base  ap¬ 
proach.  But  this  fact  does  not  result  in  an  over-all  rate 
for  resale  which  violates  the  statutory  standard  of  “just¬ 
ness  and  reasonableness.”  On  the  contrary,  in  the  light 
of  the  Commission’s  findings  in  connection  with  this  mat¬ 
ter,  the  price  allowed  for  Panhandle’s  own-produced  gas 
is  clearly  on  the  conservative  side. 

The  rate-making  standard  in  the  Natural  Gas  Act  is  the 
well-known  standard  of  “justness  and  reasonableness”, 
found  in  Sections  4  and  5  of  the  Act.  That  standard  has 
often  been  defined  by  the  courts  as  comprehending  a  “zone 
of  reasonableness.”  Rates  fixed  by  a  Commission  within 
such  zone  are  not  subject  to  attack  on  constitutional  or 
statutory  grounds.  Petitioners  refuse  to  recognize  that  the 
rate-making  standard  of  the  Act  is  that  of  “justness  and 
reasonableness.”  Instead,  Petitioners  contend  that  the 
rate-making  standard  of  the  Act  is  the  standard  of  the 
“lowest  reasonable  rate”  found  in  the  language  of  the 
proviso  in  Section  5(a)  of  the  Act.  But,  even  while  argu¬ 
ing  the  applicability  to  this  case  of  this  latter  standard. 
Petitioners  seek  to  have  this  court  construe  such  standard 
as  if  it  read  “lowest  lawful  rate.”  The  fact  is  that  the 
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proviso  in  Section  5(a)  of  the  Act  gives  the  Commission 
discretionary  power,  in  a  rate-reduction  case,  to  reduce 
rates  to  the  ‘^lowest  reasonable  rate.”  It  does  not,  how¬ 
ever,  require  the  Commission  to  apply  such  standard  in  a 
rate-increase  case  such  as  the  case  at  bar — or  even  in  a 
rate-reduction  case.  Apart  from  this  fact.  Petitioners’ 
contention  is  neither  supported  by  the  legislative  history  of 
the  Act,  nor  by  any  Commission  or  court  decision. 

The  decision  of  the  Commission  here  under  review  was 
issued  a  few  weeks  before  the  Supreme  Court’s  decision  in 
Phillips  Petroleum  Company  v.  Staie  of  Wisconsin,  et  al., 
infra.  The  court  held,  in  that  case,  that  the  Federal  Power 
Commission  had  jurisdiction,  under  the  Natural  Gas  Act, 
over  the  prices  charged  by  Phillips  for  gas  sold  for  resale 
in  interstate  commerce.  There  was  no  issue  in  that  case 
as  to  the  method  which  the  Commission  must  or  should  use 
to  value  the  gas  sold  by  Phillips.  Contrary  to  Petitioners’ 
assertion,  the  Phillips  decision  did  not  invalidate  the  use 
of  the  field  price  method  in  the  case  at  bar.  To  be  sure, 
the  prices  of  independent  producers  are  now  being  regu¬ 
lated  by  the  Commission.  Such  regulation  may  well,  in 
the  future,  affect  the  level  of  field  prices  as  the  measure 
of  commodity  value,  but  it  does  not  affect  the  soundness  of 
the  underlying  concept  of  commodity  value  for  gas  pro¬ 
duced  by  a  pipeline  company. 

The  record  shows  that  the  cost-rate-base  method  has  all 
but  driven  the  pipelines  out  of  the  gas  production  business. 
If  the  court  should  require  the  Commission — ^which  now 
regulates  independent  producers,  as  well  as  pipeline  pro¬ 
ducers — to  use  that  method,  it  will  surely  strangle  and 
eventually  destroy  the  entire  natural-gas  industry. 

n. 

The  Natural  Gas  Act  does  not  authorize  the  Commission 
to  regulate  the  sale  of  gasoline  or  other  liquid  hydro¬ 
carbons.  Section  1(b)  of  the  Act  plainly  confines  the  Com¬ 
mission’s  jurisdiction  to  the  transportation  and  sale  of 
natural  gas  for  resale  in  interstate  commerce,  stating  that 
the  provisions  of  the  Act  “shall  not  apply  to  any  other 
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transportation  or  sale.’’  Accordingly,  the  Commission 
properly  treated  the  revenues  obtained  by  Panhandle  from  i 
the  sale  of  gasoline  extracted  from  its  gas  as  non-jnris-  ; 
dictional.  j 

In  arriving  at  the  rates  which  it  prescribed  in  this  pro-  j 
ceeding,  the  Commission  adopted  a  method  of  allocating 
the  costs  as  between  the  jurisdictional  gas  business  and  the 
non-jurisdictional  gasoline  extraction  business  which  it  i 
found  from  the  uncontradicted  evidence  to  be  “sound  and  i 
appropriate”.  Such  method  resulted  in  a  credit  of  $591,-  j 
710  from  the  gasoline  operations  to  reduce  the  cost  of  serv¬ 
ice  for  the  natural-gas  operations.  No  question  has  been  j 
raised  by  Petitioners  as  to  the  reasonableness  of  such  alio-  | 
cation  method  or  the  credit  resulting  therefrom,  assuming  , 
that  the  gasoline  operation  is  a  separate  business  not  sub-  i 
ject  to  the  Commission’s  jurisdiction. 

The  sole  basis  for  Petitioners’  contention  that  the  Com-  ; 
mission  erred  in  refusing  to  credit  the  entire  net  gasoline  j 
revenues  to  the  cost  of  natural-gas  service  is  their  unsup-  j 
ported  assumption  that  it  is  necessary  to  extract  the  ; 
gasoline  in  order  to  transport  the  gas  through  the  lines.  ' 
Thus,  Petitioners  contend  that  the  extraction  and  sale  of  ; 
gasoline  is  a  “by-product”  of  the  gas  operations.  The  | 
Commission  disagreed,  making  the  explicit  finding  that  ; 
Panhandle  would  be  able  to  discontinue  the  extraction  of  : 
gasoline  without  incurring  serious  operating  diflSculties;  ; 
and  such  finding  is  fully  supported  by  substantial  evidence.  : 

Indeed,  Petitioners  are  precluded  from  raising  any  ques-  ■ 
tion  here  concerning  lack  of  substantial  evidence  or  ade-  ; 
quate  findings,  having  failed  to  urge  such  objections  before  : 
the  Commission  in  their  applications  for  rehearing,  as  re-  ■ 
quired  by  Section  19(b)  of  the  Natural  Gas  Act. 


Congress,  in  1950,  enacted  Section  124A  of  the  Internal  i 
Revenue  Code.  That  section  permits  a  taxpayer,  who  has  ; 
received  a  certificate  of  necessity  from  the  designated  de-  i 
fense  agency,  to  take  a  deduction  from  gross  income  over  , 
a  period  of  five  years  for  the  amortization  of  a  specified 
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portion  of  the  cost  of  facilities  constructed  in  the  further¬ 
ance  of  national  defense.  Section  124A  was  enacted  by 
Congress  in  order  to  induce  the  investment  of  private  cap¬ 
ital  in  such  facilities.  Its  effect  is  to  permit  the  recov¬ 
ery  of  the  cost  of  the  facilities  over  a  shorter  period 
than  would  be  permitted  if  normal  depreciation  was 
charged.  However,  the  tax  “savings^’  during  the  five-year 
period  of  accelerated  amortization  does  not  result  in  tax 
forgiveness.  On  the  contrary,  the  amount  of  taxes  not 
paid  during  the  first  five  years  will  (assuming  a  constant 
tax  rate)  be  repaid  over  the  remaining  life  of  the  property. 
Thus,  the  tax  ‘‘savings’^  is,  in  fact,  a  tax  deferment.  Stated 
differently.  Section  124A  of  the  Code  affords  an  eligible 
taxpayer  the  opportunity  to  obtain  an  interest-free  loan 
from  the  Government. 

The  Commission’s  treatment  of  accelerated  amortization 
in  the  instant  case  gives  effect  to  the  Congressional  intent 
in  enacting  Section  124 A  of  the  Code.  It  is  consistent 
■wdth  the  treatment  of  this  matter  by  the  overwhelming 
majority  of  State  regulatory  Commissions  which  have  con¬ 
sidered  the  matter.  It  results  in  no  higher  rates  for  gas 
than  would  otherwise  be  payable  if  Panhandle  did  not  elect 
to  use  accelerated  amortization.  On  the  other  hand,  De¬ 
troit’s  proposed  treatment  of  deducting  the  amount  of  the 
tax  deferral  from  the  rate  base  does  violence  to  the  intent 
of  Congress.  Had  such  treatment  been  adopted  by  the 
Commission,  apart  from  the  questionable  legality  thereof, 
it  would,  in  fact,  have  penalized  Panhandle  for  taking  ad¬ 
vantage  of  the  provisions  of  Section  124A  of  the  Code. 

The  use  of  accelerated  amortization  by  Panhandle  re¬ 
sults  in  a  benefit  to  it — that  benefit  being  the  interest-free 
use  of  money  made  available  by  the  United  States  Treas¬ 
ury,  not  by  Panhandle’s  customers.  Detroit  attempts  to 
transfer  this  benefit,  and  more,  to  Panhandle’s  customers. 
Simply  stated,  that  was  not  the  intent  of  the  Congress  in 
enacting  Section  124A  of  the  Internal  Revenue  Code. 

IV. 

Approximately  one  month  prior  to  the  issuance  of  the 
decision  here  under  review,  and  almost  a  year  after  the 
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►  close  of  the  record  herein,  Petitioners  requested  the  Com¬ 

mission  to  reopen  the  record  to  take  further  evidence  re¬ 
garding  an  alleged  increase  in  Panhandle’s  actual  pipeline 
capacity.  The  Commission  properly  declined  to  reopen 
the  record  for  this  purpose.  The  rate  proceedings  here 
under  review  had  been  in  hearing  for  a  period  of  several 
years.  To  grant  Petitioners’  request  to  reopen  the  record 
would  have  necessitated  presentation  of  a  completely  new 
rate  case.  Rates  are  determined  on  the  basis  of  a  pipe¬ 
line’s  cost  of  service,  the  allocation  of  such  cost  of  service, 
and  the  volume  of  sales  over  which  the  cost  of  service  is  to 
be  spread.  The  method  traditionally  used  by  the  Commis¬ 
sion  to  make  such  a  determination  is  to  examine  the  cost  of 
service  and  the  sales  volumes  for  a  representative  *Hest 
year.”  The  test  year  stipulated  in  the  case  at  bar  was  the 
calendar  year  1952.  Thus,  reopening  the  record  to  admit 
evidence  relating  to  sales  for  a  period  subsequent  to  1952, 
would  have  necessitated  taking  similar  evidence  relating  to 
all  other  matters  applicable  to  such  subsequent  period,  such 
as  expenses,  taxes,  plant,  etc. 

Apart  from  the  fact  that  the  evidence  which  Petitioners 
sought  to  have  introduced  in  the  record  was  not,  in  substan¬ 
tial  part,  newly  discovered  evidence, — the  Commission  hav¬ 
ing  actually  considered  such  evidence  in  arriving  at  its  de¬ 
termination  of  the  volume  of  sales  to  be  used  as  repre¬ 
sentative  for  the  test  period — the  fact  is  that  Petitioners 
sought  only  to  put  in  evidence  pertaining  to  pipeline 
capacity  as  distinguished  from  sales.  It  is  obvious  that 
additional  pipeline  capacity  cannot  properly  be  added  to 
the  sales  found  by  the  Commission  to  be  representative  of 
the  test  year  sales,  and  then  assume,  as  Petitioners  do,  that 
the  total  thus  derived  is  a  sales  total. 

Whether  an  administrative  agency  should  reopen  a  rec¬ 
ord  is  a  matter  within  the  sound  discretion  of  such  agency. 
Courts  have  not  interfered  with  the  exercise  of  such  dis¬ 
cretion  except  in  the  most  extraordinary  type  of  case.  The 
exercise  of  the  Commission’s  discretion  in  the  case  at  bar 
was  completely  warranted  by  the  facts  in  this  case,  partic¬ 
ularly  in  view  of  the  fact  that  the  Commission  found  in  the 
decision  here  under  review  that  the  alleged  increased  ca- 
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pacity,  if  considered  along  with  other  changes  which  oc¬ 
curred  after  the  close  of  the  hearings  herein,  would  not 
result  in  a  decision  more  favorable  to  the  ultimate  con¬ 
sumer. 

ARGUMENT 

Limited  Scope  of  Review 
hi  Rote  Coses 

At  the  outset,  we  respectfully  call  attention  to  the  fact 
that  Petitioners  are  requesting  this  court  to  go  far  beyond 
the  limited  scope  of  review  prescribed  by  Section  19(b)  of 
the  Natural  Gas  Act  and  as  defined  by  the  Supreme  Court. 
Many  of  Petitioners’  contentions  are  presented  as  though 
this  court  were  trying  this  case  de  novo,  being  directed 
primarily  to  disagreement  in  principle  "svith  conclusions 
reached  by  the  Commission,  rather  than  to  any  lack  of  sub¬ 
stantial  evidence.  Petitioners,  in  effect,  are  requesting  this 
court  to  substitute  its  judgment  for  that  of  the  Commis¬ 
sion  as  to  administrative  rate-making  methods.  This,  of 
course,  is  not  properly  within  the  scope  of  this  review  pro¬ 
ceeding.  “Congress  has  entrusted  the  administration  of 
the  Act  to  the  Commission  not  to  the  courts.  Apart  from 
the  requirements  of  judicial  review  it  is  not  for  us  to  ad¬ 
vise  the  Commission  how  to  discharge  its  functions.”  Fed¬ 
eral  Power  Commission  v.  Hope  Natural  Gas  Co.,  320  U.  S. 
591,  617-618  (1944).  “So  long  as  there  is  warrant  in  the 
record  for  the  judgment  of  the  expert  body  it  must  stand. 
*  *  *  ‘The  judicial  function  is  exhausted  when  there  is 
found  to  be  a  rational  basis  for  the  conclusions  approved 
by  the  administrative  body’.”  Interstate  Commerce  Com¬ 
mission  V.  Jersey  City,  322  U.  S.  503,  513  (1944). 

When  these  decisions  of  the  Supreme  Court  are  read  in 
the  light  of  the  provision  of  Section  19(b)  of  the  Natural 
Gas  Act,  that — “The  finding  of  the  Commission  as  to  the 
facts,  if  supported  by  substantial  evidence,  shall  be  con¬ 
clusive.” — ^it  becomes  clear  that: 

“•  *  •  the  Commission’s  order  does  not  become  sus¬ 
pect  by  reason  of  the  fact  that  it  is  challenged.  It  is 
the  product  of  expert  judgment  which  carries  a  pre¬ 
sumption  of  validity.  And  he  who  would  upset  the 
rate  order  under  the  Act  carries  the  heavy  burden  of 
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making  a  convincing  showing  that  it  is  invalid  because 
it  is  unjust  and  unreasonable  in  its  consequences.  *  •  •  ’ » 
{Federal  Power  Commission  v.  Hope  Natural  Gas  Co., 
supra,  p.  602)  ^ 

L  The  Commission's  Action  in  Allowing  the  Weighted 

Average  Field  Price  for  Panhandle's  Own-Pro¬ 
duced  Gas  Was  Reasonable  and  Proper 

Petitioners  contend  that  the  Commission  erred  in  depart¬ 
ing  from  its  former  cost-rate-base  method  in  arriving  at 
the  amount  to  be  allowed  for  Panhandle’s  own-produced 
gas  at  the  wellhead;  that  the  Natural  Gas  Act  requires  the 
use  of  that  method  to  the  exclusion  of  all  others;  that  no 
other  method  can  produce  a  “just  and  reasonable”  rate; 
and  that  the  field  price  method  adopted  by  the  Commission 
is  erroneous  and  unsupported  by  substantial  evidence  (De¬ 
troit  Br.  29-74;  Wayne  Br.  13-87).  We  submit  that  there 
is  no  merit  to  these  contentions,  as  hereinafter  shown. 

A.  The  Commission  Is  Not  Required  to  Use  the  Cost-Rate-Base 

Method 

The  central  theme  of  Petitioners’  contentions  is  that  the 
Natural  Gas  Act  precludes  any  departure  from  the  rate- 
base  method  traditionally  used  by  the  Commission  in  deter¬ 
mining  the  allowance  for  gas  produced  at  the  wellhead  by 
pipeline  companies  (Detroit  Br.  33-49;  Wayne  Br.  53-74). 
This  is,  indeed,  an  astonishing  contention  in  view  of  the 
clear  statements  of  the  Supreme  Court  to  the  contrary. 

In  Colorado  Interstate  Gas  Company  v.  Federal  Power 
Commission,  et  al.,  324  U.  S.  581  (1945),  the  Supreme  Court 
stated  (at  p.  601) : 

*  We  do  not  say  that  the  Commission  lacks  the 
authority  to  depart  from  the  rate  base  method.  We 
only  hold  that  the  Commission  is  not  precluded  from 
using  it.  •  *  *.” 

Earlier,  the  court  had  held  in  Federal  Power  Commission 
V.  Natural  Gas  Pipeline  Company,  315  XJ.  S.  575,  586  (1942), 
that: 

27  See  also,  Federal  Power  Commission  v.  Colorado  Interstate  Gas  Co.,  . . 

U.  S . ,  No.  45,  October  term,  (Decided  March  28,  1955). 
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^‘The  Constitution  does  not  bind  rate-making  bodies 
to  the  service  of  any  single  formula  or  combination  of 
formulas.  Agencies  to  whom  this  legislative  power 
has  been  delegated  are  free,  within  the  ambit  of  their 
statutory  authority,  to  make  the  pragmatic  adjust¬ 
ments  which  may  be  called  for  by  particular  circum¬ 
stances.  Once  a  fair  hearing  has  been  given,  proper 
findings  made  and  other  statutory  requirements  satis¬ 
fied,  the  courts  cannot  intervene  in  the  absence  of  a 
clear  showing  that  the  limits  of  due  process  have  been 
overstepped.  If  the  Commission’s  order,  as  applied 
to  the  facts  before  it  and  viewed  in  its  entirety,  pro¬ 
duces  no  arbitrary  result,  our  inquiry  is  at  an  end.” 

And  in  Federal  Poicer  Commission  v.  Hope  Natural  Gas 
Company,  supra,  pp.  600-601,  the  court  said: 

“  *  *  •  Congress,  however,  has  provided  no  formula 
by  which  the  ‘just  and  reasonable’  rate  is  to  be  deter¬ 
mined.  It  has  not  filled  in  the  details  of  the  general 
prescription  of  4(a)  and  §  5(a).  It  has  not  expressed 
in  a  specific  rule  the  fixed  principle  of  ‘just  and  reason¬ 
able’.” 

In  support  of  their  contention  that  the  Natural  Gas  Act 
precludes  any  departure  from  the  rate  base  method.  Peti¬ 
tioners  rely  heavily  upon  an  excerpt  from  the  Opinion  in 
the  Hope  case,  supra  (320  U.  S.  at  616),  wherein  Mr.  Jus¬ 
tice  Douglas  referred  to  a  statement  in  the  Committee  Re¬ 
port  (H.  Rept.  No.  709,  75th  Cong.,  1st  Sess.)  to  the  effect 
that  the  Act  provided  “for  regulation  along  recognized  and 
more  or  less  standardized  lines”  and  that  there  was  “noth¬ 
ing  novel  in  its  provisions.”  (Detroit  Br.  41-42;  Wayne 
Br.  55-74).  However,  a  reading  of  such  excerpt  in  con¬ 
text  reveals  that  the  court  was  there  discussing  a  novel 
rate-making  contention  (not  advanced  here)  that  the  Com¬ 
mission  had  placed  too  low  a  rate  on  gas  for  industrial 
purposes  as  compared  with  gas  for  domestic  purposes  and 
that  industrial  uses  should  be  discouraged  by  the  fixing  of 
high  industrial  rates.  In  rejecting  that  contention,  the 
court  stated  that  the  Act  did  not  authorize  the  Commission 
to  fix  rates  which  will  disallow  or  discourage  resales  for 
industrial  use  since  the  Act  provided  for  regulation  along 
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recognized  and  more  or  less  standardized  lines.  Indeed, 
in  the  very  next  rate  case  coming  before  it  involving  the 
Natural  Gas  Act,  the  court’s  explicit  statement,  quoted 
above, — that  the  Commission  does  not  lack  authority  to  de¬ 
part  from  the  rate-base  method — followed  immediately 
after  the  court’s  reference  to  the  same  Committee  Report 
with  regard  to  ‘‘regulation  along  recognized  and  more  or 
less  standardized  lines.”  Colorado  Interstate  case,  supra 
(324  U.  S.  at  601). 

The  fact  is  that  five  Justices  of  the  Supreme  Court  in 
the  Colorado  Interstate  case,  supra,  expressed  preference 
for  the  field  price  method  of  fixing  the  allowance  at  the 
wellhead  for  gas  produced  by  the  pipeline  company.^ 
While  expressing  such  preference,  they  conceded  that  they 
could  not  require  the  Commission  to  adopt  that  method. 
Of  prime  importance,  however,  is  the  fact  that  every  mem¬ 
ber  of  the  court  recognized  that  the  Commission  was  not 
required  to  use  the  cost-rate-base  method  to  value  gas  pro¬ 
duced  by  a  pipeline  company. 

It  is  of  importance  to  note  that  when  the  Bill  to  regulate 
natural  gas  was  first  introduced  in  Congress  it  contained 
the  following  language:  “In  determining  just  and  reason¬ 
able  rates  the  Commission  shall  fix  such  rates  as  will  allow 
a  fair  return  upon  the  actual  legitimate  prudent  cost  of  the 
property  used  and  useful  for  the  service  in  question.”  H. 
R,  5423,  74th  Cong.,  1st  Sess.,  Title  III,  ^  312(c).  Con¬ 
gress  rejected  this  language.  See  H.  R.  5423,  §  213  [211- 
(c)],  and  H.  R.  Rept.  No.  1318,  74th  Cong.,  1st  Sess.,  30. 
Petitioners  read  the  Natural  Gas  Act  as  though  this  lan¬ 
guage  had  not  been  deleted. 

It  is  true  that  the  Commission  had  for  many  years  prior 
to  the  order  here  under  review  followed  the  cost-rate-base 
formula  in  determining  the  amount  to  be  allowed  at  the 
wellhead  to  pipeline  companies  for  their  own-produced 
gas.  But,  as  shown  earlier  in  this  brief,  the  Commission 
concluded  from  its  years  of  experience  in  the  administra¬ 
tion  of  the  Natural  Gas  Act  and  from  the  uncontradicted 


28 See  Mr.  Justice  Jackson’s  separate  concurring  opinion  (324  U.  S.  608); 
and  Mr.  Chief  Justice  Stone’s  dissent,  in  which  Justices  Roberts,  Reed,  and 
Fh^kfurtcr  joined  (324  U.  S.  at  615). 


evidence  before  it  in  this  proceeding  that  a  change  from 
'  that  method  was  definitely  required  in  the  public  interest 
(R.  9760-9770).  The  fact  is  that  the  cost- rate-base  method 
had  long  been  under  attack  as  unsound  and  unrealistic 
from  the  viewpoint  of  the  investor  and  the  consumer.  It 
'  was  the  subject  of  an  extensive  investigation  by  the  Com¬ 
mission  in  Docket  No.  G-580,  which  culminated  in  a  report 
to  the  Congress  by  two  (of  the  then  four)  Commissioners 
who  severely  criticized  the  rate-base  method  and  recom¬ 
mended  the  adoption  of  the  field  price  method  used  in  the 
case  at  bar.*® 

In  rejecting  Petitioners^  contention  that  the  Commission 
cannot  depart  from  its  prior  decisions,  the  Commission 
pointed  out  that  this  was  the  first  rate  case  in  which  a 
complete  record  had  been  presented  to  it  setting  forth  the 
results  of  the  two  methods  here  at  issue  (R.  9749).  It 
cited  the  well-settled  rule  of  law  that  neither  the  doctrine 
of  stare  decisis  nor  of  res  adjudicata  is  controlling  in  the 
field  of  rate-making  (R.  9750).  “The  process  of  rate  mak¬ 
ing  is  essentially  empiric.  The  stuff  of  the  process  is 
fluid  and  changing — the  resultant  of  factors  that  must  be 
valued  as  well  as  weighed.”  Board  of  Trade  v.  United 
States,  314  U.  S.  534,  546  (1942).*® 

Nor  is  there  any  merit  to  Petitioners’  contention  that  the 
Commission  is  precluded  from  departing  from  the  rate- 
base  method  because  that  method  has  been  “sanctioned” 
by  the  Supreme  Court.  While  it  is  true  that  the  court  up¬ 
held  the  rate-base  formula  as  one  of  the  permissible 
methods  of  valuing  gas  production,  it  is  crystal  clear  from 
the  decisions  that  the  Commission  is  neither  bound  to  the 
use  of  that  formula  nor  lacking  in  authority  to  depart 
from  it.  Federal  Power  Commission  v.  Natural  Gas  Pipe¬ 
line  Co.,  supra,  p.  586;  Colorado  Interstate  Gas  Co.  v.  Fed- 

29  Report  of  Commissioners  Nelson  Lee  Smith  and  Harrington  Wimberly  in 
Natural  Gas  Investigation  (Docket  No.  G-580),  1948,  pp.  175-235.  At  the 
same  time.  Commissioners  Leland  Olds  and  Claude  L.  Draper  also  submitted 
a  report  recommending  the  continuation  of  the  use  of  the  cost-rate-baae 
method. 

so  Also  see  Alahama-Tennessee  Natural  Gas  Co.  v.  Federal  Power  Commis¬ 
sion,  203  F.  2d  494,  499  (3rd  CTir.  1953). 
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eral  Power  Commission,  324  U.  S.  581,  601.  In  the  Hope 
case,  supra,  the  majority  stated  (320  U.  S.  at  615) : 

n*  *  *  Moreover,  if  in  light  of  experience  they  [al¬ 
lowances  for  gas  production  costs]  turn  out  to  be 
inadequate  for  development  of  new  sources  of  supply, 
the  doors  of  the  Commission  are  open  for  increased 
allowances.  This  is  not  am,  order  for  all  time.  The  Act 
contains  machinery  for  obtaining  rate  adjustment. 

Indeed,  we  know  of  no  rate-making  policy  which  has 
been  more  severely  criticized  by  individual  Justices  of  the 
Supreme  Court  than  the  Commission's  past  policy  of  using 
the  cost-rate-base  method  of  valuing  gas  at  the  wellhead. 
As  stated  above,  a  majority  of  the  Justices  in  the  Colorado 
Interstate  case,  supra,  indicated  their  preference  for  the 
field  price  method.  In  his  separate  concurring  opinion  in 
that  case,  Mr.  Justice  Jackson  delivered  a  scathing  de¬ 
nunciation  of  the  rate-base  method,  stating  (324  U.  S.  at 
610): 

^‘To  let  rate-base  figures,  compiled  on  any  of  the 
conventional  theories  of  rate-making,  govern  a  rate 
for  natural  gas  seems  to  me  little  better  than  to  draw 
figures  out  of  a  hat.  These  cases  confirm  and 
strengthen  me  in  the  view  I  stated  in  the  Hope  case 
that  the  entire  rate-base  method  should  be  rejected 
in  pricing  natural  gas,  though  it  might  be  used  to  de¬ 
termine  transportation  costs.  These  cases  vividly 
demonstrate  the  delirious  results  produced  by  the  rate- 
base  method.  These  orders  in  some  instances  result 
in  three  different  prices  for  gas  from  the  same  well. 
The  regulated  company  is  a  part  owner,  an  unregu¬ 
lated  company  is  a  part  owner,  and  the  land  owner  has 
a  royalty  share  of  the  production  from  certain  wells. 
The  regulated  company  buys  all  of  the  gas  for  its 
interstate  business.  It  is  allowed  to  pay  as  operating 
expenses  an  unregulated  contract  price  for  its  co¬ 
owner’s  share  and  a  different  unregulated  contract 
price  for  the  royalty  owner’s  share,  but  for  its  own 
share  it  is  allowed  substantially  less  than  either.  Any 
method  of  rate-making  by  which  an  identical  product 
from  a  single  well,  going  to  the  same  consumers,  has 

S3  Italics  throughout  this  brief  are  supplied,  unless  otherwise  indicated. 
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three  prices  depending  on  who  owns  it  does  not  make 
sense  to  me/’ 

Petitioners  quote  excerpts  from  the  decision  of  the  Su¬ 
preme  Court  in  the  Hope  case,  supra,  to  the  effect  that 
the  court  had  searched  the  legislative  history  of  the  Nat¬ 
ural  Gas  Act  in  vain  for  any  indication  that  Congress 
entrusted  to  the  Commission  the  various  considerations 
which  West  Virginia  had  there  advanced  as  amicus  curias. 
(Detroit  Br.  34;  Wajme  Br.  61).  But  the  considerations 
which  the  State  of  West  Virginia  urged  there  bear  no 
resemblance  to  the  considerations  given  weight  by  the 
Commission  in  the  case  at  bar.  West  Virginia  had  con¬ 
tended  that  the  Commission  should  have  taken  into  con¬ 
sideration  the  effect  upon  the  economy  of  the  State  and  its 
citizens,  including  local  taxation,  in  fixing  the  value  of  the 
gas  produced  in  that  State.  320  U.  S.  at  607-609.  No  such 
considerations,  however,  entered  the  Commission’s  deliber¬ 
ations  in  the  instant  proceeding.  Here  the  Conoonission 
properly  concerned  itself  with  the  national  interests,  in¬ 
cluding  those  of  the  consumers  and  the  investors  (R.  9764- 
70).  It  is  those  interests  with  which  the  Congress  was 
concerned  when  it  passed  the  Natural  Gas  Act.^^ 

In  the  light  of  the  foregoing,  we  respectfully  submit  that 
neither  the  Natural  Gas  Act  nor  the  past  precedents  of 
the  Commission  and  the  courts  preclude  the  use  of  the 
field  price  method,^^  or  require  the  use  of  the  cost-rate- 
base  method. 

B.  The  Commission's  Field  Price  Method  Complies  With  the  “Just 
and  Reasonable"  Rote-Making  Standard  ol  the  Act. 

Petitioners  contend  that  the  Commission’s  field  price 
method  “does  not  meet  the  standards  of  justness  and  rea- 

32 “The  rate-making  process  under  the  Act,  i.c.,  the  fixing  of  ‘just  and 
reasonable’  rates,  involves  a  balancing  of  the  investor  and  the  consumer  in¬ 
terests.”  Eope  case,  supra,  p.  603. 

33  We  do  not  pause  to  discuss  the  report  submitted  by  the  Commission  to 
the  Congress  in  1944,  entitled  “The  First  Five  Years  Under  the  Natural  Gas 
Act”,  cited  at  page  38  of  Detroit’s  brief.  Suffice  it  to  say,  the  Commis¬ 
sion  ’s  experience  during  the  ensuing  10  years  were  such  as  to  call  for  a  change 
to  an  improved  method  of  valuing  gas  production.  See  e.g.,  Smith-Wimberly 
Report  to  Congress  in  Natural  Gas  Investigation  (Docket  No.  G-580),  1948, 
(pp.  175-235,  and  R.  9760-70). 


33 


sonableness’’  under  the  Natural  Gas  Act  and  that  the  use 
of  such  method  violates  Section  5  of  the  Act  ‘‘providing 
for  the  ‘lowest  reasonable  rate’.’^  (Detroit  Br.  44-49; 
Wayne  Br.  13-52).  We  submit  that  this  contention  is  with¬ 
out  foundation  in  law  and  in  fact. 

The  rate-making  standard  of  the  Natural  Gas  Act  is 
the  well-known  standard  of  “justness  and  reasonableness’’ 
set  forth  in  Section  4(a)  and  5(a)  of  the  Act.  To  be 
sure,  Section  5(a)  contains  a  proviso  to  the  etfect  that 
“the  Commission  may  order  a  decrease  where  existing 
rates  are  unjust,  unduly  discriminatory,  preferential, 
otherwise  unlawful,  or  are  not  the  lowest  reasonable 
rates.”  This  proviso,  however,  cannot  be  construed  as 
changing  the  standard  previously  set  forth  in  Sections 
4(a)  and  5(a).  Surely,  had  Congress  intended  to  prescribe 
such  a  unique  standard  of  rate-making  in  the  Natural  Gas 
Act,  it  would  have  so  indicated  by  using  the  term  “lowest 
reasonable  rate”  in  Section  4(a)  and  throughout  Section 
5(a).  One  searches  the  legislative  history  of  the  Natural 
Gas  Act  in  vain  to  find  any  such  Congressional  intent. 

We  submit  that  the  only  reasonable  construction  which 
can  be  given  to  the  proviso  in  Section  5(a)  of  the  Act  is 
that  the  Commission  may,  where  it  is  attempting  to  reduce 
the  existing  rates  of  a  company,  prescribe  rates  which  are 
at  the  lower  level  of  the  “zone  of  reasonableness.”  A 
discretionary  power,  however,  available  to  the  Commis¬ 
sion  in  a  rate-reduction  case  under  Section  5(a)  cannot  be 
construed  as  a  mandatory  power  in  a  rate-increase  case 
under  Section  4(e),  such  as  is  involved  herein.  Moreover, 
the  proviso  cannot  be  construed  (as  Petitioners  really  seek 
to  have  the  court  do)  as  a  mandate  to  the  Commission  to 
prescribe,  in  all  cases,  the  lowest  lawful  rate,  i.e.,  a  rate 
just  above  the  line  of  confiscation.  The  word  “reason- 

34  it  is  to  bo  noted  that  Section  7(c)  as  originally  enacted  provided  that: 
“In  passing  on  applications  for  certificates  of  convenience  and  necessity,  the 
Commission  shall  give  due  consideration  to  applicant’s  ability  to  render  and 
maintain  adequate  service  at  rates  lower  than  those  prevailing  in  the  territory 
to  be  served,  it  being  the  intention  of  Congress  that  natural  gas  shall  be  sold 
in  interstate  commerce  for  resale  *  *  *  at  the  lowest  possible  reasonable  rate 
consistent  with  the  maintenance  of  adequate  service  in  the  public  interest.” 
This  language  was  omitted  when  Section  7(c)  was  amended  in  1942.  H.  R. 
5249,  77th  Cong.,  2d  Sess.;  H,  Rept.  No.  1290,  77th  Cong.,  1st  Sess.;  56  Stat. 
83. 
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able”,  on  the  other  hand,  has  a  definite  legal  connotation 
in  rate-making,  comprehending  a  zone  of  reasonableness. 
Thus,  the  Supreme  Court,  in  Montana-Dakota  Utilities  Co. 
V.  Northwestern  Public  Service  Co.,  341  U.  S.  246,  251 
(1951),  held  that: 

<<•  •  •  Statutory  reasonableness  is  an  abstract  qual¬ 
ity  represented  by  an  area  rather  than  a  pinpoint.  It 
allows  a  substantial  spread  between  w’hat  is  unreason¬ 
able  because  too  low  and  what  is  unreasonble  because 
too  high.  To  reduce  the  abstract  concept  of  reason¬ 
ableness  to  concrete  expression  in  dollars  and  cents  is 
the  function  of  the  Commission.  It  is  not  the  disem¬ 
bodied  ‘reasonableness’  but  that  standard  w^hen  em- 
bo^ed  in  a  rate  "which  the  Commission  accepts  or  de¬ 
termines  that  governs  the  rights  of  buyer  and  seller. 
A  court  may  think  a  different  level  more  reasonable. 
But  the  prescription  of  the  statute  is  a  standard  for 
the  Commission  to  apply  and,  independently  of  Com¬ 
mission  action,  creates  no  right  which  courts  may 
enforce.”  ” 

And  in  Banton  v.  Belt  Line  R.  Corp.,  268  U.  S.  413,  423 
(1925),  the  court  said: 

a*  *  *  jg  that  rates  substantially 

higher  than  the  line  betw-een  validity  and  unconstitu¬ 
tionality  properly  may  be  deemed  to  be  just  and  rea¬ 
sonable,  and  not  excessive  or  extortionate.” 

The  standard  of  “just  and  reasonable”  is  not,  of  course, 
a  standard  which  can  be  reduced  to  a  mathematical  cer¬ 
tainty.  Congress  provided  no  formula  by  w’hich  the  “just 
and  reasonable”  rate  is  to  be  determined,  nor  has  it  ex¬ 
pressed  in  a  specific  rule  the  fixed  principle  of  “just  and 
reasonable.”  Hope  case,  supra,  at  600-601. 

Detroit  categorically  states  in  its  brief  (p.  48)  that  “the 
legislative  history  of  the  Natural  Gas  Act  clearly  indicates 
that  Congress  unquestionably  intended  the  Commission  to 
prescribe  the  lowest  reasonable  rates  consistent  with  con¬ 
stitutional  standards.”  (We  assume  the  “constitutional 
standards”  referred  to  by  Detroit  are  the  “standards” 

35  Also  see  Sierra  Taeif.e  Power  Co.  v.  Federal  Power  Commission,  _ 

App.  D.  C. . , _ F.  2d  . ,  decided  February  24,  1955. 


35 


embodied  in  the  Fifth  Amendment).  Curiously,  after 
making  this  sweeping  statement  concerning  the  legislative 
history,  Detroit  cites  none. 

What  little  legislative  history  there  is  surrounding  the 
term  ‘‘lowest  reasonable  rate^^  does  not  support  Detroit’s 
contention  quoted  above.  The  term  “lowest  reasonable 
rate”  did  not  appear  in  any  of  the  natural-gas  bills  con¬ 
sidered  by  the  Interstate  and  Foreign  Commerce  Commit¬ 
tees.  It  w^as  not  contained  in  the  Bill  (H.  R.  6586,  75th 
Cong.,  1st  Sess.)  which  finally  became  the  Natural  Gas 
Act.  That  Bill  passed  the  House  without  any  proviso  at 
the  end  of  Section  5(a).  In  the  Senate,  however,  two 
amendments,  pertinent  here,  were  offered  by  Senator  Bulk- 
ley.  The  first  amendment  added  a  proviso  to  what  is  now 
Section  5(a).  The  second  amendment  added  certain  lan¬ 
guage  to  the  former  Section  7(c).  The  amendment  to  Sec¬ 
tion  5(a)  contained  the  term  “lowest  reasonable  rate.” 
The  amendment  to  former  Section  7(c),  contained  the  term 
“lowest  possible  lawful  rate.”  Both  of  the  amendments 
were  agreed  to  in  the  Senate  without  debate.  When  the 
Bill,  as  amended,  came  up  again  in  the  House,  Congress¬ 
man  Lea  offered  amendments  in  substitution  of  the  Senate 
amendments  to  Sections  5(a)  and  7(c).  The  amendments 
so  offered  were  agreed  to,  and  were  identical  in  language 
to  the  proviso  contained  in  the  present  Section  5(a),  and 
to  the  former  Section  7(c).  83  Cong.  Rec.  8347  ;  9101.  In 
connection  with  the  change  in  language  in  Senator  Bulk- 
ley’s  amendment  to  Section  7(c),  Congressman  Lea  ex¬ 
plained;  “That  it  requires  reasonable  rates  instead  of 
the  low’est  lawful  rate.” 

From  the  foregoing,  it  is  apparent  that  the  legislative 
history  pertaining  to  the  term  “lowrest  reasonable  rate” 
lends  no  support  whatever  to  Petitioners’  position.  On  the 
contrary,  what  legislative  history  there  is  in  connection 
with  the  rate-making  standard  in  the  Natural  Gas  Act 
fully  supports  the  proposition  that  the  standard  is  the 
orthodox  and  wrell-knowm  standard  of  “justness  and  rea¬ 
sonableness.” 


3«See  81  Cong.  Rec.  6721,  6723,  9315-9316. 


36 


Moreover,  it  is  difficult  to  comprehend  how  a  method 
used  to  arrive  at  one  particular  item  of  cost  could,  in  and 
of  itself,  produce  an  unreasonable  rate  for  resale.  Here, 
it  will  be  noted.  Petitioners  contend  that  the  field  price 
method  ipso  facto  violates  the  “low’est  reasonable  rates’^ 
standard.  The  field  price  w’as  only  one  of  many  figures 
w'hich  w’ent  into  the  computation  in  arriving  at  the  ultimate 
rates  fixed  by  the  Commission.  Numerous  items  claimed 
by  Panhandle  as  legitimate  costs  of  service  were  disallowed 
by  the  Commission.  In  fact,  the  rate  increase  allowed  by 
the  Commission  was  only  one-half  that  requested  by  Pan¬ 
handle  (R.  9837-38).  Assuming,  arguendo,  an  excessive 
allow’ance  for  gas  produced  at  the  wellhead,  this  would  not 
necessarily  result  in  an  unreasonably  high  resale  rate — 
the  final  rate  could  still  be  in  the  zone  of  reasonableness. 
As  the  Supreme  Court  said  in  the  Hope  Case  (320  U.  S.  at 
602) :  “Under  the  statutory  standard  of  ‘just  and  reason¬ 
able’  it  is  the  result  reached  not  the  method  employed 
which  is  controlling.”  And  in  Federal  Power  Commission 
V.  Natural  Gas  Pipeline  Co.,  315  U.  S.  575,  586:  “If  the 
Commission’s  order,  as  applied  to  the  facts  before  it  and 
view’ed  in  its  entirety,  produces  no  arbitrary  result,  our 
inquiry  is  at  an  end.”  Petitioners,  however,  have  made 
absolutely  no  showing  that  the  end-result  reached  by  the 
Commission  was  arbitrary  or  unreasonable.  They  errone¬ 
ously  assume  that  a  mere  showing  that  the  adoption  of 
another  method  would  have  produced  a  lowrer  resale  rate 
is  sufficient  to  prove  that  the  rates  wrhich  wrere  prescribed 
are  unjust  and  unreasonable.  To  state  such  a  proposition 
is  to  answ'er  it.^’ 

Detroit  and  Wayne  County  quote  in  their  brief  (p.  48 
and  p.  19,  respectively)  from  the  dissenting  opinion  of  Mr. 
Justice  Jackson  in  the  Hope  case,  supra,  in  an  effort  to 

37  It  should  be  noted  that  the  Commission  found  that  the  finaJ  resale  rates 
which  it  fixed  “will  provide  just,  reasonable,  non-discriminatory  and  non- 
preferential  rates  and  charges  from  and  after  May  1,  1954”  (B.  9842). 
Petitioner,  Wayne  County,  contended  in  its  application  for  rehearing  before 
the  Commission  that  the  Commission  had  erred  in  not  providing  the  “lowest 
reasonable  rate”  (B.  9950-1).  The  Commission  carefully  considered  and  re¬ 
jected  this  contention  in  its  order  denying  rehearing,  finding  that  the  methods 
which  it  employed  and  the  principles  enunciated  in  its  Opinion  269  were 
clearly  within  the  Congressional  mandate  expressed  in  the  Act  (B.  9990). 


37 


support  their  contention  that  the  standard  of  the  Act  is 
the  ^‘lowest  reasonable  rate.’^  Suffice  it  to  observe  that 
it  was  Justice  Jackson  who,  in  that  same  opinion,  vigor¬ 
ously  criticized  the  use  of  the  rate-base  method  for  valu¬ 
ing  natural  gas  produced  by  a  pipeline  company.  (320  U.  S. 
at  628,  et  seq,) 

But  even  assuming,  arguendo,  that  the  “lowest  reason¬ 
able  rate’’  standard  is  applicable  to  the  ease  at  bar,  which 
involves  a  proposed  increase  in  rates  under  Section  4  as 
distinguished  from  a  decrease  in  existing  rates  under  Sec¬ 
tion  5,  we  contend  that  such  standard  was  met  here.  The 
Commission  so  found  in  its  order  denying  rehearing  (R. 
9989).  And  its  order  and  opinion  under  review  clearly 
show  that  the  Commission  allowed  Panhandle  the  lowest 
rates  "which  it  deemed  reasonable,  consistent  with  the  in¬ 
terests  of  consumers  and  investors  (R.  9742-9772,  9842, 
9989). 

The  Cost-Rate-Base  Method  Is  Clearly  Not  the 
Excliisive  Test  of  Jiistness  and  Reasonableness 

Petitioners  further  contend  that  the  Commission  pro¬ 
vided  no  objective  standard  by  which  the  prescribed  rates 
can  be  .judged  as  to  their  justness  and  reasonableness  (De¬ 
troit  Br.  44;  Wayne  Br.  80-84).  Detroit  then  attempts 
to  prove  via  the  cost-rate-base  method — a  standard  which 
the  Commission  did  not  adopt — that  the  prescribed  rates 
are  unreasonably  high  (Detroit  Br.  45-46). 

The  basic  fallacy  of  Petitioners’  argument  is  that  it 
begs  the  fundamental  question  as  to  whether  a  rate  base 
need  be  used  at  all  in  determining  the  .justness  and  reason¬ 
ableness  of  the  allowance  at  the  wellhead  for  the  com¬ 
pany’s  own-produced  gas.  Mr.  Justice  Jackson  answered 
this  basic  question  in  his  dissenting  opinion  in  the  Hope 
case,  supra,  at  pp.  647-650,  as  follows: 

“Is  it  necessary  to  a  ‘reasonable’  price  for  gas  that 
it  be  anchored  to  a  rate  base  of  any  kind?  Why  dM 
courts  in  the  first  place  begin  valuing  ‘rate  bases’  in 
order  to  ‘value’  something  else?  The  method  came 
into  vogue  in  fixing  rates  for  transportation  service 
which  the  public  obtained  from  common  carriers.  The 
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public  received  none  of  the  carriers’  physical  prop¬ 
erty  but  did  make  some  use  of  it.  The  carriage  was 
often  a  monopoly  so  there  were  no  open  market  criteria 
as  to  reasonableness.  The  ‘value’  or  ‘cost’  of  what 
was  put  to  use  in  the  service  by  the  carrier  was  not 
a  remote  or  irrelevant  consideration  in  making  such 
rates.  Moreover,  the  difficulty  of  appraising  an  in¬ 
tangible  service  was  thought  to  be  simplified  if  it  could 
be  related  to  physical  property  which  was  visible  and 
measurable  and  the  items  of  which  might  have  market 
value.  The  court  hoped  to  reason  from  the  known 
to  the  unknown.  But  gas  fields  turn  this  method 
topsy  turvy.  Gas  itself  is  tan^ble,  possessible  and 
does  have  a  market  and  a  price  in  the  field.  The  value 
of  the  rate  base  is  more  elusive  than  that  of  gas.  It 
consists  of  intangibles — leaseholds  and  freeholds — 
operated  and  unoperated — of  little  use  in  themselves 
except  as  rights  to  reach  and  capture  gas.  Their  value 
lies  almost  wholly  in  predictions  of  discovery,  and  of 
price  of  gas  when  captured,  and  bears  little  relation  to 
cost  of  tools  and  supplies  and  labor  to  develop  it.  Gas 
is  what  Hope  sells  and  it  can  be  directly  priced  more 
reasonably  and  easily  and  accurately  than  the  com¬ 
ponents  of  a  rate  base  can  be  valued.  Hence  the  rea¬ 
son  for  resort  to  a  roundabout  way  of  rate  base  price 
fixing  does  not  exist  in  the  case  of  gas  in  the  field. 

“But  if  found,  and  by  whatever  method  found,  a 
rate  base  is  little  help  in  determining  reasonableness 
of  the  price  of  gas.  Appraisal  of  present  value  of 
these  intangible  rights  to  pursue  fugitive  gas  depends 
on  the  value  assigned  to  the  gas  when  captured.  The 
‘present  fair  value’  rate  base,  generally  in  ill  repute, 
is  not  even  urged  by  the  gas  company  for  valuing  its 
fields. 

“The  prudent  investment  theory  has  relative  merits 
in  fixing  rates  for  a  utility  which  creates  its  service 
merely  by  its  investment.  The  amount  and  quality  of 
service  rendered  by  the  usual  utility  will,  at  least 
roughly,  be  measured  by  the  amount  of  capital  it  puts 
into  the  enterprise.  But  it  has  no  rational  application 
where  there  is  no  such  relationship  between  investment 
and  capacity  to  serve.  There  is  no  such  relationship 
between  investment  and  amount  of  gas  produced.  Let 
us  assume  that  Doe  and  Koe  each  produces  in  West 
Virginia  for  delivery  to  Cleveland  tne  same  quantity 
of  natural  gas  per  day.  Doe,  however,  through  luck 
or  foresight  or  whatever  it  takes,  gets  his  gas  from 
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investing  $50,000  in  leases  and  drilling.  Roe  drilled 
poorer  territory,  got  smaller  wells,  and  has  invested 
$250,000.  Does  anybody  imagine  that  Roe  can  get 
or  ought  to  get  for  his  gas  five  times  as  much  as  Doe 
because  he  has  spent  five  times  as  much?  The  service 
one  renders  to  society  in  the  gas  business  is  measured 
by  what  he  gets  out  of  the  ground,  not  by  w’hat  he  puts 
into  it,  and  there  is  little  more  relation  betw’een  the 
investment  and  the  results  than  in  a  game  of  poker. 

“Two-thirds  of  the  gas  Hope  handles  it  buys  from 
about  340  independent  producers.  It  is  obvious  that 
the  principle  of  rate-making  applied  to  Hope^s  own 
gas  cannot  be  applied,  and  has  not  been  applied,  to 
the  bulk  of  the  gas  Hope  delivers.  It  is  not  probable 
that  the  investment  of  any  tw’o  of  these  producers  will 
bear  the  same  ratio  to  their  investments.  The  gas, 
however,  all  goes  to  the  same  use,  has  the  same  utiliza¬ 
tion  value  and  the  same  ultimate  price. 

“To  regulate  such  an  enterprise  by  undiscriminat- 
ingly  transplanting  any  body  of  rate  doctrine  con¬ 
ceived  and  adapted  to  the  ordinary  utility  business 
can  serve  the  ‘public  interest’  as  the  Natural  Gas  Act 
requires,  if  at  all,  only  by  accident.  Mr.  Justice 
Brandeis,  the  pioneer  juristic  advocate  of  the  prudent 
investment  theory  for  man-made  utilities,  never,  so 
far  as  I  am  able  to  discover,  proposed  its  application 
to  a  natural  gas  case.  •  *  *” 

The  fact  that  the  above  quotation  is  from  Mr.  Justice 
Jackson’s  dissenting  opinion  in  the  Hope  case  does  not 
detract  from  its  appositeness.’®  Mr.  Justice  Jackson’s 
dissent  w’as  based  on  the  proposition  that  the  case  should 
have  been  remanded  to  the  Commission  for  consideration 
of  matters  transcending  a  rate  base.  This  the  majority 
of  the  court  refused  to  do,  but  on  the  ground  that  the 
Commission  was  free  to  adopt  the  rate-base  method  to 
the  exclusion  of  all  others  if  it  chose  so  to  do.  The  court 
also  made  this  clear  in  the  Colorade  Interstate  case,  supra, 
wherein  it  held  that  w’hile  the  Commission  does  not  lack 
the  authority  to  depart  from  the  rate-base  method,  it  is  not 
precluded  from  using  that  method  (324  U.  S.  at  601). 

38  As  pointed  out  earlier  in  this  brief,  four  additional  Justices  expressed 
preference  for  the  commodity  value  basis  in  the  Colorado  Interstate  case, 
supra,  324  U.  S.  at  615. 
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Petitioners  argue  as  if  the  Commission  merely  planed 
an  arbitrary  value  on  the  gas  produced  by  Panhandle. 
That  is  not  the  fact.  The  Commission,  as  shown  above, 
used  a  completely  objective  standard  (field  price)  by 
which  to  test  the  reasonableness  of  its  allowance  for  Pan¬ 
handle’s  own-produced  gas.  The  reasonableness  of  the 
field  price  standard  should  not  be  judged  by  whether  it 
results  in  a  higher  price  than  the  cost-rate-base  standard, 
as  Petitioners  urge.  The  standard  itself  should  be  evalu¬ 
ated  in  the  light  of  its  own  intrinsic  reasonableness  and 
justness.  When  so  evaluated,  it  becomes  abundantly  clear 
that  not  only  is  the  standard  itself  intrinsically  fair  and 
reasonable,  but  the  results  reached  by  the  application  of 
that  standard  are  a  conservative  ingredient  entering  into 
the  determination  of  the  “justness  and  reasonableness” 
of  the  final  resale  rates. 

It  is  true,  as  Detroit  points  out  (at  page  45  of  its  brief) 
that  the  Supreme  Court  held  in  the  Hope  case,  supra,  p. 
603,  that  “from  the  investor  or  company  point  of  view  it 
is  important  that  there  be  enough  revenue  not  only  for 
operating  expenses  but  also  for  the  capital  costs  of  the 
business.”  But,  there  is  another  interest,  namely,  that 
of  the  consumers,  which  the  court  said  must  be  balanced 
with  the  interest  of  investors.  Would  the  interest  of  con¬ 
sumers  be  best  served  by  prescribing  rates  which  will 
discourage  pipeline  companies  from  exploring  for,  develop¬ 
ing,  and  acquiring  their  own  gas  reserves— one  which  will 
continue  to  drive  them  out  of  the  gas  production  business? 
The  Commission  answered  this  question  in  the  negative. 
It  found  that  the  field  price  standard  which  it  adopted  and 
the  rates  which  it  fixed  will  best  serve  the  ultimate  inter¬ 
ests  of  consumers  in  terms  of  improved  service  and  lower 
rates  over  the  years.  The  purport  of  the  Commission’s 
holding  was  that  these  considerations  far  outweighed  any 
temporary  advantage  to  be  gained  by  a  somewhat  lower 
immediate  rate  which  would  destroy  the  company’s  incen¬ 
tive  to  explore  for  and  produce  gas  in  needed  quantities 
(E.  9764-70). 

Detroit  asserts  that  under  the  Commission’s  order  Pan¬ 
handle  will  receive  a  return  of  24.54  per  cent  on  its  in- 
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vestment  in  the  producing  properties  and  a  return  of  6.87 
per  cent  on  its  entire  rate  base,  including  the  investment 
in  its  producing  properties  (Detroit  Br.  45-46).  Apart 
from  the  fact  that  it  is  obviouslv  fallacious  to  use  the  rate- 
base  formula  to  test  the  reasonableness  of  rates  deter¬ 
mined  by  the  commodity  or  field  price  method,  the  figures 
are  grossly  in  error.  The  error  stems  primarily  from  the 
fact  that  the  net  earnings  used  in  dissenting  Commissioner 
Draper ^s  opinion  (upon  which  Detroit  relies)  include  very 
substantial  tax  benefits  arising  from  production  of  gas, 
■which  the  majority  held  were  entitled  to  be  retained  by 
Panhandle  and  not  passed  along  to  the  ratepayers,  irre¬ 
spective  of  the  method  used  for  pricing  produced  gas 
(R.  9744).  Petitioners  failed  to  challenge  this  finding  in 
their  applications  for  rehearing  (R.  9948,  10701).  There¬ 
fore,  Section  19(b)  of  the  Natural  Gas  Act  precludes  Pe¬ 
titioners  from  raising  any  question  regarding  such  matter 
here.  Panhandle  Eastern  Pipe  Line  Co.  v.  Federal  Power 
Commission^  324  U.  S.  635,  649  (1945);  Federal  Power 

Commission  v.  Colorado  Interstate  Gas  Co.,  _  U.  S. 

_ ,  No.  45,  October  term,  (Decided  March  28,  1955). 

The  very  substantial  effect  of  Petitioners’  injection  of 
these  tax  sa'vings  into  the  field  price  issue  is  clearly  sho'wn 
in  the  Commission’s  opinion.  The  Commission  found  that 
if  the  comparison  between  the  impact  of  the  two  methods 
upon  the  ■wholesale  rates  ‘^-were  limited  to  the  difference 
between  the  t^wo  methods  of  pricing  the  gas,  ■without  the 
further  adjustments  for  tax  benefits,  which  is  really  a 
separate  question,  this  differential  ■would  be  only  about  0.6 
cents  per  Mcf”  as  against  1.3  cents  per  Mcf  ■where  the 
comparison  is  not  so  limited  (R.  9748-49).  Thus,  it  is 
seen  that  the  computed  end-result  of  the  two  methods 
(cost-rate-base  vis-a-vis  field  price)  ■will  vary  as  much  as 
100  per  cent  depending  on  whether  the  tax  credits  are  in¬ 
cluded  or  excluded  in  making  the  computation. 

It  is  asserted  in  Wayne  County’s  brief  (at  p.  73),  that 
the  Commission  allowed  Panhandle  to  collect  $5,977,712 

39  The  Commission  found  that  Congress  clearly  intended  that  Panhandle 
should  retain  the  Federal  income  tax  benefits  arising  from  deductions  of 
$1,571,000  for  statutory  percentage  depletion  and  $^0,000  for  intangible 
well -drilling  costs  (E.  9744). 


each  year  for  its  own-produced  gas;  that  such  gas  costs 
Panhandle  only  0.85  cents  per  Mcf,  or  $602,033  per  year 
to  produce ;  and  that,  accordingly,  the  Commission  allowed 
Panhandle  “a  ‘ value ^  which  was  $5,375,679  in  excess  of 
its  costs  to  Panhandle.  Such  assertion  is  woefully  in 
error.  The  figures  of  0.85  cents  per  Mcf  and  $602,033  are 
not  the  cost  of  the  gas;  they  are  the  FPC  Staff ^s  proposed 
return  of  6  per  cent  on  the  cost  rate  base  of  production 
facilities,  before  their  proposed  credits  for  tax  benefits 
and  gasoline  extraction  (E.  8802).  Such  return,  of  course, 
does  not  include  any  of  the  expenses  incurred  in  the  pro¬ 
duction  of  the  gas  (R.  8802).  The  $5,977,712  figure  is 
also  erroneously  used  by  Petitioner,  since  it  reflects  gas 
for  non-iurisdictional  sales  as  well  as  jurisdictional  sales. 
The  resulting  figure  of  $5,375,679,  is  therefore  meaning- 
less."*” 

In  view  of  the  foregoing,  it  is  clear  that  the  cost-rate- 
base  method  is  not  the  exclusive  test  of  the  reasonableness 
of  a  rate;  and  that  the  Commission's  field  price  method 
is  a  wholly  reasonable  and  judicially  acknowledged  stand¬ 
ard  for  pricing  company-produced  gas.  Moreover,  we  sub¬ 
mit  that  Petitioners  have  completely  failed  to  establish  that 
the  Commission’s  use  of  such  method  produced  an  arbitrary 
or  unreasonable  end-result. 

C.  The  Commission's  Held  Price  AUowcmce  Was  Supported  by 
Substantial  Evidence  and  Adequate  Findings 

Petitioners  contend  in  their  briefs  that  the  field  prices 
allowed  by  the  Commission  for  Panhandle’s  production 

■♦OThc  further  assertion  in  Wayne’s  brief  (at  pp.  13-14),  that  the  court’s 
affirmance  of  the  Commission’s  field  price  method  will  result  in  additional 
profits  of  “literally  billions  of  dollars”  to  stockholders  of  natural-gas  com¬ 
panies,  is  made  without  citations  to  the  record,  since  there  is  no  basis  what¬ 
ever  in  the  record  for  such  assertion.  Actually,  the  Commission  found  that 
the  adoption  of  the  field  price  method  will  “ultimately  redound  to  the  bene¬ 
fit  of  *  *  *  customers  through  lower  gas  purchase  prices  and  cost  of  service 
than  would  otherwise  obtain.”  (R.  9767).  The  further  attempt  on  the  part 
of  Wayne  County  to  show  an  astronomical  “unearned  monetary  appreciation” 
of  $455,000,000  on  Panhandle’s  gas  reserves  is  absurd.  Apart  from  the  fact 
that  no  references  to  the  record  are  cited  in  support  of  such  assertion  (be¬ 
cause  none  can  be  cited)  the  calculation  is  wrong  on  its  face.  The  calculation 
erroneously  assumes  that  the  purported  field  price  of  13  cents  per  Mcf  of  gas 
reserves  in  the  ground  is  all  profit,  making  no  allowance  whatever  for  drilling 
wells  or  producing  the  gas.  To  like  effect  is  Wayne’s  unsupported  remarks 
regarding  “riskless  profits”  to  Panhandle’s  management  personnel  under 
option  agreements  (Wayno  Br.  51). 
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were  not  supported  by  adequate  findings  or  substantial 
evidence  (Detroit  Br.  49-57;  Wayne  Br.  81-83).  The  lack 
of  substance  in  this  contention  can  be  readily  demon- 
started. 

Petitioners  did  not  object  to  the  Commission’s  Order 
in  their  applications  for  rehearing  before  the  Commission 
on  the  ground  of  inadequacy  of  findings  (R.  9948-56, 
10701).  Nor  have  Petitioners  advanced  any  reasons  for 
their  failure  so  to  do.  They  are,  therefore,  precluded 
from  raising  such  issue  here.^^  Panhandle  Eastern  Pipe 
Line  Co.  v.  Federal  Poiver  Commission^  supra,  p.  649. 
Federal  Power  Commission  v.  Colorado  Interstate  Gas  Co., 

_ U.  S . No.  45,  October  Term  1954  (decided  March 

28,  1955). 

In  any  event,  the  findings  were  clearly  adequate.  The 
Commission  devoted  some  30  pages  of  its  Opinion  to  this 
subject  (R.  9742-72).  After  making  numerous  detailed 
subsidiary  findings,  the  Commission  concluded;  ^‘We  find 
that  the  uncontradicted  evidence  introduced  by  Panhandle 
in  this  proceeding  represents  a  reasonable  basis  for  such 
pricing  [of  Panhandle’s  own-produced  gas].”  (R.  9770). 

The  evidence  supporting  the  Commission’s  findings  of 
field  prices  was  voluminous  and  uncontradicted  in  the 
record.  It  is  summarized  earlier  in  this  brief.  Petitioners 
raised  no  objections  to  such  evidence  before  the  Commis¬ 
sion.  They  did  not  cross-examine  Panhandle’s  witnesses 
on  this  subject.  They  did  not  present  any  evidence.  They 
did  not  even  file  briefs  or  proposed  findings  with  the  Com¬ 
mission.  If  there  ever  w^as  anv  merit  (w’hich  there  never 
was)  to  their  contention  that  the  evidence,  upon  which 
the  Commission  based  its  determination  of  the  field  prices, 
w’as  incompetent,  irrelevant,  fallacious  or  inadequate,  they 
slept  soundly  on  their  rights  throughout  the  course  of  the 
proceeding. 

Petitioners  say  that  the  field  prices  which  the  Commis¬ 
sion  used  in  arriving  at  the  w’eighted  average  wellhead 

41  Section  19(b)  of  the  Natural  Gas  Act  provides  in  pertinent  part:  “*  *  ♦ 
No  objection  to  the  order  of  the  Commission  shall  be  considered  by  the  court 
unless  such  objection  shall  have  been  urged  before  the  Commission  in  the  ap¬ 
plication  for  rehearing  unless  there  is  reasonable  ground  for  failure  so  to 
do.  *  • 
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prices  are  subject  to  certain  infirmities.  It  is  asserted,  for 
example,  that  the  price  of  7  cents  per  Mcf  adopted  by  the 
Commission  for  the  Texas  Panhandle  field  gas  was  based 
on  a  finding  of  the  Texas  Railroad  Commission  that  the 
“current  market  price  being  paid  at  the  wellhead  in  that 
field  for  the  first  six  months  of  1952  was  6.937^  per  Mcf” 
which  reflected  mostly  production  “valued  on  the  basis  of 
royalty  pajTnents.”  It  is  also  alleged  that  such  royalty 
rates  “provide  no  realistic  basis  for  determining  armV 
length,  bargained  for  prices”  (Detroit  Br.  53-54;  Wayne 
Br.  82). 

There  is  no  foundation  in  the  record  for  dissenting  Com¬ 
missioner  Draper’s  assertion  (upon  which  Petitioners 
rely),  that  royalty  rates  provide  no  realistic  basis  for  de¬ 
termining  arm’s-length  prices  for  gas.  The  evidence  clearly 
shows  that  the  gas  leases  involved  provide  for  two  types 
of  royalty  payments  to  the  land  owner  (royalty  owner) 
for  the  gas  produced  under  the  lease — one  is  %th  of  the 
“market  value”  of  the  gas;  the  other  is  %th  of  the  “value” 
of  the  gas.  Thus,  no  specific  value  is  fixed  in  the  leases, 
the  matter  being  left  to  negotiation  from  year  to  year 
between  the  lessor  and  lessee  (R.  4713).  With  respect  to 
this  matter.  Witness  Hinton  testified: 

“Q.  Would  you  say  those  are  in  truth  and  in  fact 
arm’s  length  negotiations? 

“A.  If  there  is  ever  anything  that  is  arm’s  length, 
it  is  the  settlement  of  royalty.”  (R.  4713). 

Mr.  Hinton  further  testified  that  Panhandle  is  currently 
paying  royalty  for  gas  produced  from  its  ovrn  leases  in 
Texas  on  the  basis  of  8  cents  per  Mcf  (R.  4734).  This 
compares  wfith  the  Commission’s  allowance  to  Panhandle 
of  only  7  cents  for  gas  produced  in  Texas.  In  this  regard, 
it  is  to  be  noted  that  the  quotation  in  Detroit’s  brief  (at 
pp.  54-55)  from  Mr.  Hinton’s  testimony  relates  to  the 

42  Petitioners  ’  assertion  is  in  error.  As  shown  earlier  in  this  brief,  the 
Federal  Power  Commission  relied  on  Exhibit  568,  a  detailed  tabulation 
showinjj  the  wellhead  prices  paid  for  gas  in  the  Texas  Panhandle  field  during 
the  first  six  months  of  1952  (R.  8780).  Such  exhibit,  which  was  also  intro¬ 
duced  before  the  Texas  Railroad  Commission  and  relied  upon  by  it  in  deter¬ 
mining  the  weighted  average  market  price  for  gas  produced  and  sold  in  that 
field  for  light  and  fuel  purposes,  showed  the  weighted  average  price  to  be 
6.937  cents  per  Mcf  (R.  4716-8,  8777-8780). 
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effect  of  the  minimum  price  fixed  by  the  State  Commis¬ 
sion  of  Oklahoma  on  royalty  rates  in  that  State.  Such 
testimony  obviously  has  no  relevance  to  royalty  payments 
in  Texas  where  there  is  no  State  minimum  price  order. 
Yet,  Detroit  seeks  to  assail  the  findings  of  the  Texas  Com¬ 
mission  on  the  basis  of  testimony  which  clearly  was  related 
to  the  royalty  situation  in  Oklahoma."*® 

Although  Petitioners  contend  that  royalty  payments 
cannot  validly  be  used  in  any  determination  of  weighted 
average  field  prices,  they  fail  to  state  why.  Pajments  of 
royalties  to  lessors  for  gas  produced  from  lands  under 
lease,  arrived  at  in  arm’s-length  negotiations,  are  essen¬ 
tially  no  different  than  prices  paid  to  producers  for  gas 
purchased  under  contracts.  In  either  case  the  payments 
represent  the  price  paid  for  gas  as  a  commodity. 

In  the  Matter  of  Colorado  Interstate  Gas  Company, 
Docket  No.  G-1115,  Opinions  Nos.  235  and  235-A  (95  P.U.K. 
(NS)  97,  116),  the  Commission  relied  upon  the  identical 
character  of  evidence,  here  challenged  by  Petitioners,  in 
fixing  the  value  of  gas  at  the  wellhead  in  the  Texas  Pan¬ 
handle  field  for  cost  allocation  purposes.  On  review,  the 
court  upheld  the  Conmiission’s  use  of  these  very  same  data 
in  arriving  at  the  value  of  the  gas.  Colorado  Interstate 
Gas  Co.  V.  Federal  Power  Commission,  209  F.  2d  717,  726 
(10th  Cir.  1953). 

Petitioners  erroneously  imply  that  the  Commission 
simply  adopted  the  minimum  price-fixing  orders  of  the 
Kansas  and  Oklahoma  Commissions  in  arriving  at  the 
allowance  to  Panhandle  for  its  own  production  in  those 
states  (Detroit  Br.  7-9,  51-53;  Wayne  Br.  82).  Signifi¬ 
cantly,  however,  they  do  not  point  to  any  finding  in  the 
Opinion  and  Order  under  review  which  would  lend  support 
to  that  view."*"* 

43  It  is  pertinent  to  observe  that  the  Federal  Power  Commission  did  not  use 
royalty  rates  in  arriving  at  the  weighted  average  field  prices  in  Oklahoma 
and  Kansas,  although  in  its  Opinion  the  Commission  noted  that  such  royalty 
rates  were  higher  than  the  over-all  weighted  average  price  which  it  allowed 
to  Panhandle  (R.  9747). 

44  The  Commission ’s  sole  reference  to  orders  of  those  State  Commissions 
was  in  connection  with  an  adjustment  in  price  to  reflect  a  change  in  the  basis 
of  gas  measurement  ordered  by  the  Kansas  Corporation  Commission  (R.  9740, 
9747,  9817). 
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It  is  clear  from  a  reading  of  the  Opinion  and  Order  un¬ 
der  review  that  the  Commission  did  not  blindly  rely  upon 
state  minimum  price-fixing  orders  in  arriving  at  its  de¬ 
termination  of  the  allowance  for  Panhandle’s  own-produced 
gas.  On  the  contrary,  the  Commission  emphatically  stated 
in  a  recent  case  that  it  did  not  consider  itself  bound  by 
such  price-fixing  orders.  In  the  Matter  of  Northern  Nat¬ 
ural  Gas  Company,  Opinion  No.  228,  mimeo  p.  8,  95  P.  U.  R. 
(NS)  289;  Affirmed,  Northern  Natural  Gas  Co.  v.  Federal 
Power  Commission,  206  F.  2d  690,  702-707  (8th  Cir.  1953). 

To  be  sure,  the  minimum  price-fixing  orders  of  Okla¬ 
homa  and  Kansas  have  had  an  impact  upon  the  field  prices 
of  gas  in  those  states,  particularly  where  low  prices  in  old 
contracts  were  raised  to  the  new  level  prescribed  by  such 
orders.  The  evidence  clearly  shows,  however,  that  those 
orders  merely  brought  the  prices  under  the  old  contracts 
more  nearly  in  line  with  the  current  market  prices  as  meas¬ 
ured  by  recent  contracts  (R.  4724,  4710-11).  Thus,  the 
average  of  the  prices  actually  being  paid  for  gas  in  the 
fields  after  the  minimum  price  orders  were  promulgated 
in  those  states  represented  a  more  accurate  index  of  the 
current  commodity  value  of  the  gas.  But  this  is  far  from 
saying  that  the  Commission  simply  adopted  the  price-fixing 
orders  of  the  State  Commissions,  as  Petitioners  would  have 
this  court  believe. 

As  shown  earlier  in  this  brief,  the  evidence  is  clear  and 
uncontradicted  that  the  current  market  value  of  gas,  at 
the  time  of  the  hearing,  was  substantially  higher  than  the 
weighted  average  prices  adopted  by  the  Commission  and 
well  above  the  minimum  prices  of  the  State  Commissions 
(R.  9747).  Nowhere  is  this  fact  denied  in  Petitioners 
briefs.  In  these  circumstances,  the  Commission  properly 
concluded  that  the  weighted  average  prices  which  it  adopted 
actually  represented  a  ‘‘conservative  measure  of  the  com¬ 
modity  value  of  the  gas  which  Panhandle  produces,  *  * 

(R.  9748).‘* 

45 We  shall  not  dwell  on  Petitioners’  remaining  few  criticisms  of  the 
weighted  average  wellhead  prices.  Having  raised  no  issue  or  presented  any 
evidence  at  the  hearing  with  respect  to  these  matters,  Petitioners  have  made 
no  showing  that  the  further  suggestions  in  their  brief,  if  accepted,  would  ap- 
precial>ly  affect  the  figures  which  the  Commission  adopted. 
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On  April  11,  1955,  the  Supreme  Court  rendered  its  de¬ 
cision  in  Natural  Gas  Pipeline  Co.  of  America  v.  Panama 

Corp.  (Nos.  191  and  321), . .  U.  S . . ,  wherein  it 

held  that  the  Oklahoma  Commission  could  not  legally  “fix 
a  minimum  price  to  he  paid  for  natural  gas,  after  its  pro¬ 
duction  and  gathering  has  ended,  by  a  company  which 
transports  the  gas  for  resale  in  interstate  commerce. 
Petitioners  may  contend  that  that  decision  invalidates  the 
Commission’s  use  of  the  field  price  method.  Such  conten¬ 
tion,  if  made,  is  completely  unsound.  In  the  first  place, 

»  the  decision  has  absolutely  no  effect  on  the  validity  of  the 

Commission’s  use  of  the  field  price  method  of  valuing  gas 
produced  by  a  pipeline  company.  Nor  does  it  invalidate 
the  actual  prices  which  the  Commission  allowed  for  such 
gas.  As  shown  above,  the  Commission,  in  the  case  at  bar, 
was  attempting  to  place  a  commodity  value  on  the  gas 
*  produced  by  Panhandle.  It  did  not  value  such  gas  at  a 

particular  price  by  adopting  the  Kansas  and  Oklahoma 
minimum  prices  as  the  commodity  value  of  Panhandle’s  i 
gas.  On  the  contrary,  in  the  case  of  Kansas  gas,  it  al¬ 
lowed  Panhandle  more  than  the  minimum  price  ordered  * 
by  the  Kansas  Commission.  In  the  case  of  Oklahoma,  the  ' 
price  allowed  coincided  with  the  minimum  price  prescribed  ! 
by  the  Oklahoma  Commission.  That  was  the  price  which  ■ 
the  Federal  Power  Commission,  in  the  exercise  of  its  own  ’ 
authority  under  the  Natural  Gas  Act  and  in  the  light  of  ' 
all  the  evidence,  found  to  be  a  “conservative  measure  of  i 
the  commodity  value”  of  Oklahoma  produced  gas.  Stated  ■ 
►  differently,  the  Federal  Power  Commission  did  not  allow  ! 

Panhandle  11  cents  per  Mcf  in  the  case  of  Oklahoma  pro-  i 
duced  gas  became  the  Oklahoma  Commission  had  pre-  | 
scribed  such  price  as  a  minimum  price.  The  Federal  Power  j 
Commission  allowed  11  cents  because  it  determined  inde-  i 
pendently  that  such  price  was  the  reasonable  commodity  , 
''  value  of  such  gas.  i 

46  An  earlier  minimnm  price-fixing  order  of  the  Oklahoma  Commission  was  ' 

'  upheld  by  the  Supreme  CouH  in  Cities  Service  G<is  Co.  v.  Peerless  OH  4r  Gas 

Co.,  340  IJ.  S.  179  (1950),  and  in  Phillips  Petroleum  Co.  v.  State  of  Olclahoma, 

340  U.  S.  190  (1950).  The  Kansas  minimum  price  order  was  upheld  by  the  | 
Supreme  Court  of  Kansas  in  Kansas-NehrasTca,  Inc.  v.  State  Corporation  Com¬ 
mission  of  Kansas,  167  Kansas  722,  222  Pac.  2d  704. 
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Detroit  asserts  that  the  Commission  misconceived  the 
facts  when  it  found  that  under  the  cost-rate  base  method 
Panhandle’s  investors  would  receive  “less  than  nothing” 
at  the  wellhead  for  the  gas  which  it  produces  (Detroit  Br. 
57-58).  Here,  Detroit,  relying  on  Commissioner  Draper’s 
dissent,  attacks  a  “straw  man.”  The  Opinion  (at  B. 
9745-6),  clearly  shows  that  the  Commission  was  speaking 
of  a  negative  *‘net  return^*  of  1.24  cents  per  Mcf — not  a 
negative  gross  price  of  1.24  cents  for  gas  at  the  wellhead, 
as  Detroit  erroneously  assumes.  This  figure  (minus  1.24 
cents)  was  taken  directly  from  Exhibit  578  (R.  8802)  and 
was  supported  by  uncontradicted  testimony  (B.  4773-5). 
In  Detroit’s  brief  (at  page  58)  it  is  indicated  that  the 
gross  price  which  would  be  received  by  Panhandle  for  gas 
at  the  wellhead  under  the  cost-rate-base  method  is  2.56 
cents  per  Mcf.  This  same  gross  price  figure  of  2.56  cents 
appears  in  Exhibit  578,  column  5  (R.  8802),  wherein  it  is 
demonstrated  that  such  price  would  yield  1.24  cents  per 
Mcf  less  than  the  actual  cost  of  producing  that  gas.*'  Thus, 
the  Commission’s  finding  is  accurate  and  supported  by 
the  evidence  of  record. 

It  is  also  contended  that  the  Connnission ’s  finding,  that 
the  rate-base  method  is  unfair,  inequitable,  and  discrimi¬ 
natory  against  pipeline  producers,  is  “not  supported  by 
any  reliable  evidence”  (Detroit  Br.  60-61).  Substantial 
and  reliable  testimony  and  data  in  the  record,  which  sup¬ 
ports  this  finding,  was  presented  by  Mr.  Falck  (R.  4462-6, 
4470-3)  and  Mr.  C.  H.  Hinton  (R.  4742-4753,  8781-5), 
eminently  qualified  witnesses.  Also,  the  matter  of  the 
discriminatory  effects  of  the  rate-base  method  upon  pipe¬ 
line  producers  was  one  of  the  subjects  of  inquiry  by  the 
Commission  in  its  natural  gas  investigation  at  Docket  No. 
G-580.**  We  submit,  therefore,  that  the  Commission’s  find¬ 
ing  was  amply  supported  not  only  by  the  evidence  of  record 

47  Exhibit  578  (R.  8802),  column  5,  shows  the  total  cost  of  producing  73,- 
005,000  Mcf  (73,005  MMcf)  of  gas  to  be  $2,775,879  before  return  on  invest¬ 
ment.  The  gross  revenue  which  would  be  received  for  such  gas  is  there  shown 
as  $1,868,335,  or  2.56  cents  per  Mcf ;  leaving  negative  net  revenues  of  $907,544, 
which  is  a  negative  net  return  to  investors  of  minus  1.24  cents  per  Mcf. 

'  48 See  Natural  Ga«  Investigation  (Docket  No.  G-580),  Report  of  Commis¬ 

sioners  Smith  and  Wimberly  (1948)  pp.  209-212,  under  sub-caption  “Dis¬ 
crimination  Against  Regulated  Pipe  Lines.” 
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but  by  its  own  investigation  and  years  of  experience  in  the 
administration  of  the  Natural  Gas  Act. 

Detroit  further  contends  that,  since  there  would  con¬ 
tinue  to  be  differentials  between  prices  of  pipeline  pro¬ 
ducers  and  independent  producers  under  the  field  price 
basis,  such  method  would  not  cure  the  same  type  of  defect 
which  the  Commission  found  to  exist  in  the  cost  method 
(Detroit  Br.  62-64).  The  argument  is  fallacious  in  that 
it  ignores  the  fact  that  price  disparities  will  be  narrowed 
and  the  situation  greatly  improved  under  the  field  price 
method.  To  contend  that  a  new  and  improved  method 
should  be  rejected  simply  because  it  may  not  completely 
cure  all  the  defects  of  a  former  method  is  patently  un¬ 
sound. 

In  this  regard,  Detroit  selects  an  isolated  example  in 
Texas  showing  that  Panhandle  will  receive  more  for  its 
own  production  under  the  field  price  method  than  it  would 
pay  for  gas  purchased  under  old  contracts  from  certain 
of  its  producers  in  that  state.  This  situation  will  always 
obtain  where  averages  are  used.  In  some  instances  the 
price  paid  to  vendors  will  be  lower  and  in  some  cases 
higher  than  the  average  allowed  to  Panhandle.  But  this 
does  not  invalidate  the  method.  In  any  event,  the  argu¬ 
ment  furnishes  no  sound  reason  for  returning  to  the 
cost  basis  under  w’hich  Panhandle  received  far  less  for  its 
own  gas  than  that  being  received  by  any  of  its  producers. 

The  captious  nature  of  Petitioners’  criticisms  of  the  field 
prices  used  by  the  Commission  is  clearly  revealed  when 
view’ed  in  the  light  of  the  Commission’s  finding  that,  while 
the  average  price  finally  allow^ed  to  Panhandle  for  the  gas 
which  it  produces  w'as  8.438  cents  per  Mcf  (which  is  slightly 
in  excess  of  the  weighted  average  price  of  7.7457  cents** 
paid  by  Panhandle  in  1952  under  its  contracts),  such  8.438 

*9  It  is  of  importance  to  note  that  the  7.7457  cent  figure  does  not  reflect  an 
increase  of  3  cents  per  Mcf  in  Panhandle’s  cost  of  gas  purchased  in  WnTimni 
effective  January  1,  1954  (R.  9740).  This  increase,  applicable  to  45,585,000 
Mcf  of  gas  purchased  by  Panhandle  in  the  Elansas-Hugoton  field,  amounts  to 
$1,367,550  annually.  After  giving  effect  to  this  increase,  the  7.7457  cent 
figure  becomes  8.56  cents  (B.  9740,  9742-3,  9817).^  Thus,  the  average  price 
allowed  to  Panhandle  for  its  own-produced  gas  is  actually  less  than  the 
average  of  the  prices  now  being  paid  by  Pan]£uidle  for  gas  purchased  from 
independent  producers. 
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cent  price  is  below  the  royalty  rates  being  paid  by  Pan¬ 
handle  and  substantially  lower  than  the  current  market 
prices  of  gas  in  the  three  producing  states  involved  (R. 
9747).  These  compelling  facts,  which  are  not  disputed  by 
Petitioners,  should  dispel  all  doubts  as  to  the  reasonable¬ 
ness  of  the  field  prices  allowed  by  the  Commission. 

D.  The  Commission  Was  Fully  Justified  in  Changing  to  the  Field 

Price  Method 

The  Commission,  for  the  first  time  in  a  formal  rate  pro¬ 
ceeding,  was  confronted  in  the  case  at  bar  with  economic 
facts  pertaining  to  the  effect  of  the  cost-rate-base  method 
on  the  production  of  gas  by  pipeline  companies — facts 
which  the  Commission’s  own  experience  had  demonstrated 
to  be  true.  The  uncontradicted  evidence  of  record  conclu¬ 
sively  demonstrates  that  since  the  cost-rate-base  method 
was  first  established,  not  a  single  new  major  pipeline  com¬ 
pany  has  been  organized  which  produces  any  significant 
portion  of  its  total  gas  supply  (R.  4475) ;  that  most  of  the 
major  pipeline  companies  which  had  substantial  gas  re¬ 
serves  ten  years  ago  have  disposed  of  all,  or  a  portion  of, 
such  reserves  (R.  4485-6) ;  that  the  over-all  ratio  of  pipe- 
line-produced  gas  to  the  total  transported  and  sold  in  inter¬ 
state  commerce  has  declined  markedly  since  the  inaugura¬ 
tion  of  the  cost-rate-base  policy  (R.  9769-70,  4476-7,  8511- 
14) ;  and  that  the  cost-rate-base  policy  was  responsible 
for  higher  prices  of  gas  in  the  field  which  in  turn,  “caused 
the  ultimate  consumer  to  pay  a  higher  price  for  natural 
gas  (R.  4489-4490).®^  It  was  this  trend  which  the  Com¬ 
mission  sought  to  reverse  by  the  adoption  of  the  field  price 
method  (R.  9768-70). 

The  field  price  method,  the  Commission  concluded,  would 
have  a  salutary  effect  on  the  natural-gas  industry  and  con- 

50  Witness  Falck  testified:  “The  failure  on  the  part  of  the  Commission  to 
give  full  recognition  to  the  value  of  natural  gas  owned  by  regulated  natural 
gas  pipe  line  companies  has  tended  to  drive  natural  gas  companies  out  of 
the  gas  production  business.”  (B.  4477). 

51  Detroit  states  (Br.,  p.  65)  that  pipeline  companies,  “although  owning  sub¬ 
stantial  gas  reserves,  have  been  able  to  secure  additional  supplies  of  gas  only 
upon  payment  of  constantly  increasing  field  prices.”  If  this  proves  any¬ 
thing,  it  demonstrates  the  fact  that  under  the  Commission’s  former  cost 
policy,  pipeline  companies  have  preferred  to  buy,  rather  than  produce,  their 
needed  additional  gas  supplies. 


sumers  by  encouraging  the  production  of  gas  by  pipeline 
companies.  This  would  enable  the  companies  to  render 
more  adequate  service  at  lower  costs  over  a  longer  period 
of  time  than  would  be  the  case  under  the  cost-rate-base 
method  (R.  9767-9770).  This  conclusion,  contrary  to  Peti¬ 
tioners^  contention  (Detroit  Br.  64-67),  is  not  only  sup¬ 
ported  by  uncontradicted  substantial  evidence  in  the  record 
(R.  4489-4491),  but  is  fortified  by  the  Commission’s  own 
experience  in  the  administration  of  the  Natural  Gas  Act.®- 

On  the  other  hand,  continued  adherence  by  the  Commis¬ 
sion  to  its  former  cost-rate-base  method  would  have  com¬ 
pounded  a  situation  which  was  detrimental  to  the  interests 
of  consumers,  as  well  as  pipeline  companies.  It  would  have 
continued  to  discourage  pipeline  companies  from  acquir¬ 
ing  and  developing  a  gas  supply  of  their  own  (R.  4474-7, 
4485-8;  8511-8514;  9769-70).  It  would  have  given  greater 
impetus  to  the  trend  away  from  pipeline  production  of  gas, 
a  trend  which  the  Commission  advisedly  considered  detri¬ 
mental  to  the  public  interest. 

The  Commission’s  finding  that  its  former  method  had 
discouraged  pipeline  companies  from  acquiring  and  de¬ 
veloping  a  gas  supply  of  their  own  (R.  9769-70)  should  not 
have  come  as  a  shock  to  Petitioners.®®  That  result  was  a 
matter  of  common  knowledge  in  the  gas  industry.  The 
Supreme  Court  recognized  that  fact  in  Federal  Power 
Commission  v.  Panhandle  Eastern  Pipe  Line  Co.,  337  U.  S. 
495,  507  (1949),  wherein  it  said: 

“•  •  *  Low  valuation  by  the  Commission  of  pro¬ 
ducing  properties  or  low-cost  allowance  for  purchased 
gas  discourages  exploration  for  gas  or  its  sale  in  inter¬ 
state  commerce”. 

zz  Natural  Gas  Investigation  (Docket  No.  G-580)  1948,  Report  of  Commis¬ 
sioners  Smith  and  Wimberly,  pp.  178,  213-216.  Also  see  separate  concurring 
opinions  of  Commissioner  Smith  in  Re  Northern  Natural  Gas  Co.,  Opinion 
Nos.  228  and  230. 

53  The  two  objections  raised  in  Detroit’s  brief  (at  pp.  69-70)  and  Wayne 
County’s  brief  (at  pp.  30-33)  to  the  validity  of  Witness  Falck’s  data  are  lack¬ 
ing  in  substance.  The  first  is  confined  to  only  3  of  the  17  pipeline  companies 
used  by  Mr.  Falck  to  show  that  the  ratio  of  production  to  total  sales  had 
declined  during  the  period  1942-1951  (R.  8511-14) ;  the  second,  to  the  effect 
that  3  pipelines  which  had  little  or  no  sales  subject  to  FPC  jurisdiction  also 
experienced  declines  in  ratio  of  gas  produced  to  total  sales,  is  based  on  data 
entirely  dehors  the  record.  In  any  event,  the  Commission  found  these  con¬ 
tentious  to  bo  without  merit,  stating:  “This  trend  [of  the  ratios]  is  the  im¬ 
portant  thing;  the  precise  amount  is  relatively  unimportant.”  (R  9769). 
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Detroit  asserts,  however,  that  there  is  no  assurance  that 
the  field  price  method  will  produce  benefits  to  consumers 
commensurate  with  the  increased  prices  they  must  pay 
(Detroit  Br.  70-73).  The  short  answer  to  this  contention 
is  that  no  regulatory  body  can  give  positive  assurance 
either  to  the  company  or  the  customers  as  to  the  future 
result  of  a  rate  order.  Experience  alone  can  tell  this  story. 
If  either  the  company,  its  customers,  or  the  Commission 
should  become  dissatisfied  with  the  result.  Sections  4  and  5 
of  the  Act  furnish  adequate  machinery  for  obtaining  rate 
adjustments.  As  the  Supreme  Court  said  in  the  Hope  case, 
supra,  p.  615:  “This  is  not  an  order  for  all  time.’’ 


The  Commission  Did  Not  Disregard 
Equitable  Rights  of  Consumers 

Petitioners  contend  that  the  Commission  “disregarded 
the  equitable  rights  of  consumers”  in  adopting  the  field 
price  method  by  refusing  to  make  an  adjustment  to  take 
into  account  past  expenses  of  Panhandle  incurred  in  con¬ 
nection  with  its  gas  production  (Detroit  Br.  73-74;  Wayne 
Br.  29).  In  this  regard,  Detroit  asserts  that  Panhandle 
has,  since  1930,  charged  to  operating  expenses  $7,110,779 
of  exploration  and  development  costs,  of  which  some  $5,- 
600,000  has  been  expended  since  1938;  and  that  Panhandle’s 
rate  base  has  included  undeveloped  gas  reserves  held  for 
future  use  at  the  average  amount  of  $1,082,578  for  the  past 
23  years  (Detroit  Br.  73).  Wayne  County  advances  the 
same  argument,  although  it  uses  somewhat  different  fig¬ 
ures  (Wayne  Br.  29).  The  answer  to  this  contention  is,  as 
the  Commission  properly  found  in  its  Opinion  (at  R.  9774- 
72),  that:  (1)  To  give  effect  to  such  matters  would  require 
a  retroactive  determination  of  the  fairness  of  the  past  net 
earnings  of  Panhandle  since  1938  when  the  Natural  Gas 
Act  was  passed;  and  (2)  the  adjustment  claimed  by  Peti¬ 
tioners  would  have  such  an  insignificant  impact  on  the  re¬ 
sale  rates  as  to  be  de  minimus.^ 

M  The  Commission  found  that  if  the  entire  $5,600,000  of  past  exploratory 
costs  were  credited  in  its  entirety  to  Panhandle’s  jurisdictional  business,  the 
resulting  adjustment  would  amount  to  less  than  0.1  cent  per  Mcf  on  Pan¬ 
handle’s  1952  sales  (B.  9772,  footnote  50).  Petitioners  have  not  challenged 
the  accuracy  of  this  finding. 
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Apart  from  the  fact  that  the  Commission  has  no  power 
nnder  the  Natural  Gas  Act  to  fix  rates  retroactively  or  to 
make  reparation  orders  {Federal  Power  Commission  v. 
Hope  Natural  Gas  Co.,  supra,  p.  618),  Petitioners  have 
failed  to  make  a  showing  that  the  Commission’s  refusal  to 
consider  these  past  expenditures  was  arbitrary  or  that 
such  matters  would  have  affected  appreciably  the  end-re¬ 
sult.  Any  consideration  of  past  expenditures  would  neces¬ 
sarily  involve  findings  as  to  past  earnings  and  past  losses 
of  the  company.®®  In  Panhandle’s  former  rate  case  the 
Commission  refused  to  consider  some  $5,500,000  of  past 
losses  incurred  in  the  early  years  of  operation.  City  of 
Detroit,  Michigan  v.  Panhandle  Eastern  Pipe  Line  Co.,  3 
F.  P.  C.  273,  284  (1942).  The  Supreme  Court  has  con¬ 
sistently  held  that  neither  past  profits  nor  past  losses  can 
be  considered  in  fixing  rates  for  the  present  and  future. 
Board  of  Public  Utility  Commissioners  v.  New  York  Tele¬ 
phone  Co.,  271  U.  S.  23,  31-32  (1926);  Newton  v.  Consoli¬ 
dated  Gas  Co.,  258  U.  S.  165,  175  (1922) ;  Galveston  Elec¬ 
tric  Co.  V.  City  of  Galveston,  258  U.  S.  388, 395  (1922).  Nor 
do  consumers  acquire  any  interest,  legal  or  equitable,  in 
the  company’s  property  by  paying  bills  for  service.  Board 
of  Public  Utility  Commissioners  v.  New  York  Telephone 
Co.,  supra,  p.  32. 

Contrary  to  Petitioners’  contention,  the  cost-rate-base 
method  did  not  guarantee  a  return  on  the  investment  in 
production  facilities  in  addition  to  defraying  all  costs  of 
exploration,  development  and  production  (Wayne  Br.  28- 
29,  73;  Detroit  Br.  61,  73).  To  be  sure,  that  is  the  theory 
of  the  cost-rate-base  method.  But  in  practical  operation 
the  only  guarantee  to  Panhandle  under  that  method  was 
a  negative  return  of  1.24  cents  on  every  Mcf  of  gas  pro¬ 
duced,  as  shown  by  the  uncontradicted  evidence  (R.  8802). 

55  Section  5(a)  authorizes  the  Commission  to  fix  rates  which  axe  “to  be 
thereafter  observed  and  in  force." 

55 If  there  were  any  merit  in  Petitioners’  contention,  Panhandle  could  now 
contend  that  it  is  entitled  to  recoup  out  of  future  rates  its  net  loss  in  return 
'Of  minus  1.24  cents  per  Mcf  for  the  many  billions  of  cubic  feet  of  gas  which 
it  has  produced  over  the  past  25  years  under  the  Commission’s  former  cost- 
rate-base  method.  Petitioners,  of  course,  would  be  the  first  to  resist  such  a 
claim  on  the  ground  that  it  represents  a  past  loss.  The  argument  applies 
with  equal  force  to  an  alleged  past  profit. 
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At  all  events,  as  shown  by  the  record,  the  cost-rate-base 
method  has  proven  to  be  a  failure  in  actual  operation.  It 
failed  to  induce  pipeline  companies  to  remain  in  the  gas 
production  business.  It  failed  to  induce  new  pipeline  com¬ 
panies  to  own  gas  reserves,  and  it  failed  to  induce  estab¬ 
lished  pipeline  companies  to  acquire  or  explore  for  needed 
additional  gas  reserves.  Moreover,  it  failed  to  encourage 
pipeline  companies  to  compete  with  independent  producers, 
thereby  causing  the  pipelines  to  pay  more  for  their  pur¬ 
chased  gas  than  otherwise.  The  cost-rate-base  method  has 
all  but  driven  the  pipelines  out  of  the  gas  production  busi¬ 
ness.  We  submit  that  if  the  court  should  require  the 
Commission — ^which  now  regulates  independent  producers, 
as  well  as  pipeline  producers — to  use  that  method,  it  will 
surely  strangle  and  eventually  destroy  the  entire  natural- 
gas  industry. 

In  view  of  the  foregoing,  -we  respectfully  submit  that  the 
Commission  was  fully  'warranted,  in  the  public  interest,  in 
discarding  the  cost-rate-base  method  in  favor  of  the  field 
price  method. 

&  The  Decdsou  of  the  Supreme  Court  in  the  Phillips  Cose  Did 
Not  Bor  the  Use  of  the  Commission's  Field  Price  Method 

Petitioners  contend  that  the  decision  of  the  Supreme 
Court  in  Phillips  Petroleum  Co.  v.  State  of  Wisconsin,  et 
al.,  347  XJ.  S.  672  (1954),  barred  the  Commission’s  use  of 
the  field  price  method  of  valuing  Panhandle’s  produced 
gas  in  the  instant  proceeding.  (Detroit  Br.  29-33;  Wayne 
Br.  75-78).  We  are  unable  to  perceive  the  force  of  Peti¬ 
tioners’  contention  in  this  respect. 

The  Supreme  Court’s  decision  in  the  Phillips  case,  supra, 
was  handed  do'wn  on  June  7,  1954,  about  eight  weeks  after 
the  issuance  of  the  Commission’s  Opinion  and  Order  in 
the  instant  proceeding.”  Ob-viously,  therefore,  the  Com¬ 
mission  made  no  reference  to  the  Supreme  Court’s  deci- 

57 Wayne  County's  assertion  (at  page  78  of  its  brief),  that  the  Commisswn 
denied  its  request  for  a  rehearing  “on  the  very  day  that  the  Phillips  decision 
came  down”,  is  in  error.  The  Commission’s  Order  denying  rehearing  was 
adopted  on  June  4,  1954,  three  days  before  the  date  of  the  Phillips  decision 
(E.  9989). 
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sion.  In  any  event,  there  is  nothing  in  that  decision  which  ■ 
impinges  upon  the  Commission’s  use  of  the  field  price  I 
method.  I 

The  Phillips  case  holds  that  the  Commission  is  empow-  ' 
ered  under  the  Natural  Gas  Act  to  regulate  sales  of  gas  ■ 
for  resale  made  by  the  Phillips  Petroleum  Company,  an  ' 
independent  producer,  to  interstate  pipeline  companies.  ' 
Prior  to  that  decision,  the  Commission  had  never  regu-  ' 
lated  independent  producers  making  such  sales  because  it  ■ 
had  considered  them  to  be  exempt  under  Section  1(b)  of 
the  Act.“  The  Phillips  case,  however,  did  not  involve  any  | 
issue  regarding  the  method  to  be  used  in  fixing  rates.  It  is 
difficult,  therefore,  to  perceive  how’  the  Phillips  decision  can 
even  remotely  be  construed  as  constituting  a  bar  to  the 
use  of  the  field  price  method.  i 

Petitioners  ’  argument  appears  to  be  that,  since  the  Com-  ^ 
mission  now  is  fully  aw’are  of  its  authority  to  regulate  in-  ' 
dependent  producers,  the  prices  of  those  producers  cannot 
be  used  as  a  basis  for  fixing  the  rates  of  a  pipeline  com-  i 
pany.  The  argument  is  patently  unsound.  The  field  prices  ! 
used  by  the  Commission  in  arriving  at  the  allowance  for  I 
Panhandle’s  own-produced  gas  in  the  case  at  bar  repre-  ! 
sented  the  commodity  value  of  the  gas  as  measured  by  i 
prices  arrived  at  in  arm’s-length  dealings  between  pro-  | 
ducers  and  buyers  in  the  competitive  market.  After  the  ; 
Phillips  decision  was  handed  down,  the  Commission,  on  i 
July  16, 1954,  issued  its  Order  No.  174  establishing  for  the 
first  time  a  set  of  regulations  governing  the  filing  of  rate  i 
schedules  and  applications  for  certificates  of  public  con-  i 
venience  and  necessity  by  independent  producers.®®  Such  : 
Order,  as  amended,  accepted  the  going  prices  of  inde-  I 
pendent  producers  as  the  starting  point  of  its  regulation  ! 
of  such  producers.®®  Thus,  all  independent  producers  were  I 

58  7n  the  Matter  of  Columbian  Fuel  Corporation,  2  F.  P.  C.  200  (1940);  , 

In  the  Matter  of  Phillips  Petroleum  Company,  10  F.  P.  C.  247  (1951). 

59  Said  Order  was  later  superseded  by  Order  No.  174-A  (issued  August  6,  | 

1954),  which  was  amended  by  Order  No.  174-B  (issued  December  17,  1954).  , 

50  Section  154.92  of  the  Begulations  provides  in  pertinent  part:  “(a)  Every' 
independent  producer  who,  on  or  since  June  7,  1954,  has  engaged  in  the  inter- 1 
state  transportation  or  sale  of  natural  gas  subject  to  the  jurisdiction  of  the  i 
Commission  shall  on  or  before  December  1,  1954,  file  with  the  Commission ' 
rate  schedules,  as  defined  in  Section  154.93  hereof,  setting  forth  the  terms! 
and  conditions  of  service  and  all  rates  and  charges  for  such  transportation: 
or  sale  effective  on  June  7,  1954, 
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permitted  to  file  as  their  initial  rate  schedules,  the  rates 
which  they  were  charging  on  June  7,  1954,  the  date  of  the 
Supreme  Court’s  decision.  It  is  abundantly  clear,  there¬ 
fore,  that  the  prices  used  by  the  Commission  in  arriving  at 
the  weighted  average  wellhead  prices  in  the  case  at  bar 
were  not  higher,  and  in  many  cases  were  lower,  than  the 
prices  filed  pursuant  to  the  Commission’s  rules  issued  as 
a  result  of  the  Phillips  decision.  It  is  equally  clear  that 
the  prices,  both  before  and  after  that  decision,  represent 
the  commodity  value  of  the  gas  in  the  fields. 

It  may  well  be  that,  in  the  future,  as  a  result  of  the  Phil¬ 
lips  decision,  the  level  of  the  measure  of  commodity  value, 
namely,  the  weighted  average  field  prices,  may  be  affected. 
However,  it  cannot  be  validly  argued  that  the  Phillips  de¬ 
cision  had  any  effect  on  the  principle  or  policy  enunciated 
by  the  Commission  in  the  instant  case,  that  a  pipeline  com¬ 
pany  should  receive  the  commodity  value  for  the  gas  it 
produces. 

n.  The  Commission's  Treatment  of  Non-Jurisdictional 
Revenues  from  Gasoline  Soles  Was  Fully  Sup¬ 
ported  by  Substantial  Evidence  and  Adequate 
Findings 

Petitioners  contend  that  the  Commission’s  treatment  of 
the  revenues  derived  by  Panhandle  from  the  extraction 
and  sale  of  gasoline  lacks  a  rational  basis;  that  the  Com¬ 
mission  acted  arbitrarily  in  departing  from  past  prece¬ 
dents;  and  that  the  removal  of  such  gasoline  is  necessary 
to  pipeline  operation  and  hence  the  sale  thereof  is  jurisdic¬ 
tional  rather  than  non-jurisdictional  (Detroit  Br.  75-80; 
Wayne  Br.  87-90).  Apart  from  the  fact  that  Petitioners 
have  no  standing  to  raise  these  issues,  having  failed  to 
allege  these  grounds  as  error  in  their  applications  for 
rehearing  before  the  Commission,  the  contentions  are  lack¬ 
ing  in  substance  and  are  based  on  a  misconception  of  the 
facts. 
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A.  Petitioners  Are  Precluded  from  Raising  Objections  As  to  In¬ 
adequacy  of  Findings  Or  Lack  of  Substantial  Evidence, 
Having  Failed  to  Urge  Such  Objections  in  Their  Applica¬ 
tions  for  Rehearing 

Properly  analyzed,  the  gravamen  of  Petitioners’  objec¬ 
tions  to  the  Commission’s  decision  concerning  the  revenues 
derived  by  Panhandle  from  the  sale  of  gasoline  is  that  such 
decision  is  not  supported  by  proper  findings  or  substantial 
evidence.  Detroit,  for  example,  complains  in  its  brief 
about  the  inadequacy,  indefiniteness  and  inconclusiveness 
of  the  Commission’s  jurisdictional  findings  (p.  75);  about 
the  Commission's  failure  to  make  findings  regarding  the 
extent  to  which  gasoline  prices  would  affect  natural  gas 
rates  under  the  Commission’s  “traditional  treatment”  of 
gasoline  revenues  (p.  76);  about  the  Commission’s  failure 
to  make  findings  giving  any  “real  justification’^  for  its  de¬ 
parture  from  past  policy  (p.  76) ;  and  about  the  alleged 
lack  of  substantial  evidence  to  support  the  Commission’s 
finding  that  the  removal  of  gasoline  is  not  necessary  to 
pipeline  operation  (pp.  78-80). 

We  have  searched  Petitioners’  applications  for  rehear¬ 
ing  in  vain  for  any  objections  to  the  order  and  opinion 
on  the  grounds  of  lack  of  proper  findings  or  substantial  evi¬ 
dence  on  this  issue  (R.  9948, 10,701). 

The  purpose  of  Sections  19(a)  and  19(b)  of  the  Natural 
Gas  Act,  in  requiring  litigants  to  first  urge  their  objections 
before  the  Commission  in  applications  for  rehearing  as  a 
condition  precedent  to  the  right  to  review,  was  to  afford 
the  Commission  an  opportunity  to  correct  or  revise  its 
orders  and  thereby  to  forestall  needless  and  time-consum¬ 
ing  appeals  in  the  courts.  Federal  Power  Commission  v. 
Colorado  Interstate  Gas  Co., _ U.  S . ,  No.  45,  Oc¬ 

tober  Term  1954  (Decided  March  28,  1955);  Panhandle 
Eastern  Pipe  Line  Co.  v.  Federal  Power  Commission,  324 
U.  S.  635,  649.  Needless  to  add,  if  Detroit  was  as  con¬ 
fused  by  the  Commission’s  findings  at  the  time  the  order 
was  issued  as  it  now  professes  to  be,  it  should  have  directed 
the  Commission’s  attention  to  that  situation  in  its  applica¬ 
tion  for  rehearing. 

For  these  reasons,  we  submit  that  Petitioners  have  no 
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standing  to  urge  the  objections  raised  in  their  briefs  with 
regard  to  the  Commission’s  treatment  of  revenues  from 
the  sale  of  gasoline. 

B.  In  Any  Event/  the  Commission's  Decision  Was  Reasonable 
and  Fully  Warranted  by  the  Record 

We  have  summarized  earlier  in  this  brief  the  findings 
'  and  the  substantial  evidence  supporting  the  Commission’s 
decision  on  this  subject.  It  is  there  demonstrated  in  de¬ 
tail,  with  references  to  the  record,  that  the  Commission’s 
findings  were  proper,  adequate  and  fully  supported  by  sub¬ 
stantial  evidence.  A  brief  further  discussion  here  should 
suffice  to  reveal  the  errors  in  Petitioners’  contentions. 

At  the  outset,  Detroit  (at  p.  75  of  its  brief)  cites,  as  an 
example  of  the  Commission’s  ‘‘complete  unfamiliarity  with 
the  record  or  utter  disregard  for  logical  conclusions”,  the 
fact  that  the  Commission  on  the  one  hand  found  (1)  that 
the  extraction  of  gasoline  could  be  discontinued  without 
incurring  serious  operating  difficulties,  w'hereas,  on  the 
other  hand,  the  Commission  found  (2)  that  such  extraction 
improves  the  operating  efficiency  of  the  pipeline  system. 
If  there  is  anything  illogical  or  inconsistent  about  those 
two  findings.  Petitioners  have  failed  to  point  it  out. 

Next,  it  is  argued  in  Detroit’s  brief  (at  p.  75)  that  there 
is  some  inconsistency  between  (1)  the  Commission’s  find¬ 
ing  that  Panhandle’s  extraction  business  should  be  treated 
as  non-jurisdictional  (R.  9775)  and  (2)  an  earlier  finding 
to  the  effect  that  the  Coimnission  did  not  rest  its  decision 
to  treat  the  gasoline  operations  as  a  separate  business  or 
department  upon  the  question  of  jurisdiction  (R.  9774). 
A  reading  of  these  two  findings  in  their  context  clearly 
shows  that  in  the  second  finding,  the  Commission  was 
simply  making  plain  that  it  was  not  relinquishing  its 
jurisdiction  over  the  construction,  operation  and  abandon¬ 
ment  of  ^‘facilities”  of  Panhandle  which  are  “jointly  used 
by  the  gasoline  business  and  in  the  business  of  transport¬ 
ing  and  selling  natural  gas  in  interstate  commerce  for  re¬ 
sale.”  (R.  9774).  Such  jointly  used  facilities  are  the  pipe¬ 
lines  and  compressor  stations  used  to  transport  gas  from 
the  wells  to  the  extraction  plants  where  the  gas  is  proc- 


4 


♦  H 


♦  ■ 

y 


59 


essed  and  returned  to  the  lines.  Obviously,  the  Commis¬ 
sion  has  “unquestioned  jurisdiction’^  over  such  jointly 
used  facilities  under  Section  7  of  the  Natural  Gas  Act. 
But  this  fact  does  not  confer  jurisdiction  over  the  extrac¬ 
tion  business,  as  such,  or  over  the  sale  of  the  products  ex¬ 
tracted.®^ 

In  this  regard,  we  call  attention  to  a  glaring  misstate¬ 
ment  of  fact  in  Detroit’s  brief  (at  p.  12)  to  the  effect  that 
the  natural  gas  from  which  the  extraction  is  made  “is 
gathered  and  transported  to  the  gasoline  plants  at  the  ex¬ 
pense  of  Panhandle’s  natural  gas  customers.”  The  very 
purpose  of  the  Commission’s  allocation  of  costs  between 
the  gasoline  business  and  the  gas  business  was  to  require 
that  each  class  of  business  bear  its  share  of  those  costs 
(R.  9775-6).  The  method  of  allocation,  which  the  Commis¬ 
sion  found  “sound  and  appropriate,”  resulted  in  a  credit 
from  the  gasoline  business  to  the  gas  business  of  $557,247 
to  cover  the  use  made  by  the  gasoline  business  of  the  lines 
to  transport  the  gas  to  the  processing  plants  (R.  9776). 
Petitioners  have  not  challenged  the  accuracy  of  such  alloca¬ 
tion  method  or  the  adequacy  of  the  credit,  assuming,  of 
course,  that  the  gasoline  business  is  in  fact  non-jurisdic- 
tional.  Their  position,  in  essence,  is  that  the  gasoline 
business  is  jurisdictional  and  should  be  treated  as  an  inte¬ 
gral  part  of  the  gas  business.  It  is  on  that  theory  that 
they  contend  that  dll  of  the  net  revenues  of  the  gasoline 
business  (in  excess  of  a  5%  per  cent  return  on  investment) 
should  be  credited  to  the  gas  business.®® 

62  The  situation  here  is  no  different  than  in  the  case  of  Panhandle ’s  direct 
sales  of  gas,  over  which  the  Commission  also  has  no  jurisdiction.  The  pipe¬ 
line  and  other  facilities  are  jointly  used  to  transport  gas  sold  for  resale  and 
gas  sold  directly  to  customers.  The  Commission  properly  treated  such  direct 
sales  as  non-jurisdictional.  It  made  an  allocation  of  such  joint  costs  of  op¬ 
eration  as  between  the  jurisdictional  and  non-jurisdictional  sales  (R.  9823- 
9832).  Petitioners  have  raised  no  question  concerning  the  propriety  of  such 
treatment. 

63  Wayne  County  states  (at  page  7  of  its  brief)  that  the  method  adopted  by 
the  Commission  provides  to  Panhandle  a  rate  of  return  of  56.71  per  cent  on 
its  gjisolinc  extraction  operations.  We  submit  that  the  amount  of  the  return 
from  non-jurisdictional  business  is  immaterial  in  any  con.sideration  of  the 
rates  in  ^estion.  In  any  event,  it  is  to  be  noted  that  under  Petitioners' 
proposal.  Panhandle  would  be  allowed  to  retain  only  $71,076  out  of  the  total 
gross  revenues  of  $2,238,025  derived  from  the  extraction  business  (R.  9886). 
It  would  be  allowed  a  return  of  zero  from  the  revenues  of  $667,348  received 
from  the  Phillips  Petroleum  Company  because  the  plant  is  owned  by  Phillips 
and  is,  therefore,  not  includible  in  Panhandle's  rate  base. 
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Pcmhandle's  Extraction  Operations  Are 
Not  Subject  to  Commission  Jurisdiction 

The  Natural  Gas  Act  does  not  authorize  the  Commis¬ 
sion  to  regulate  the  extraction  and  sale  of  gasoline  or  other 
liquid  hydrocarbons.  Section  1(b)  of  the  Act  plainly  con¬ 
fines  the  Commission’s  jurisdiction  to  the  transportation 
and  sale  of  natural  gas  for  resale  in  interstate  commerce, 
stating  that  the  provisions  of  the  Act  shall  not  apply  to 
any  other  transportation  or  sale.” 

The  Commission’s  findings  on  this  point  were  explicit.  It 
found  that  the  extraction  and  sale  of  gasoline  by  Pan¬ 
handle  are  ‘‘not  a  sale  of  natural  gas  as  defined  in  the 
Act,”  and  is,  therefore,  “not  subject  to  the  jurisdiction 
of  the  Commission.”  (R.  9777-9).  Petitioners’  suggestion 
to  the  contrary  (Detroit  Br.  75-76,  79-80;  Wayne  Br.  7, 
89-90)  is  devoid  of  substance. 

The  decisions  of  the  Commission  cited  by  Petitioners 
(Wayne  Br.  87-88;  Detroit  Br.  77)  furnish  no  precedent 
for  their  contention  that  Panhandle’s  extraction  business 
is  jurisdictional  and  that  the  entire  net  revenues  from  the 
sale  of  gasoline  should  be  credited  to  the  jurisdictional  cost 
of  service.  As  pointed  out  earlier  in  this  brief,  in  each 
of  those  cases  the  Commission’s  action  was  predicated  on 
a  finding  that  the  extraction  of  gasoline  was  neces¬ 
sary  for  successful  operation  of  the  natural-gas  busi¬ 
ness.  When  such  action  was  challenged  on  review,  the 
Court  of  Appeals  for  the  Tenth  Circuit  upheld  the  Com¬ 
mission  because  it  found,  under  the  specific  facts  there 
involved,  that  the  extraction  process  was  “in  reality  an  es¬ 
sential  part  of  the  business  of  transporting  and  marketing 
the  natural  gas”.  Cities  Service  Gas  Company  v.  Federal 
Power  Commission  f  155  F.  2d  694,  703  (10th  Cir.  1946). 
In  similar  circumstances,  the  Commission  was  upheld  by 
the  Court  of  Appeals  for  the  Fourth  Circuit  because  the 
gasoline  extraction  was  found  to  be  “in  reality  a  part  of 
Hope’s  natural-gas  business”.  Hope  Natural  Gas  Com¬ 
pany  V.  Federal  Power  Commission,  et  al.,  134  F.  287,  307-8 
(4th  Cir.  1943). 

In  the  other  cases  cited  by  Detroit,  both  before  and  after 
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Opinion  269  was  issued,  treatment  of  gasoline  revenues  by 
the  Commission  was  based  on  records  in  which  the  pro¬ 
priety  of  crediting  profits  from  the  non- jurisdictional  gaso¬ 
line  business  to  the  jurisdictional  natural-gas  business 
was  not  even  raised.  Further,  in  all  cases  in  "which  the 
Commission  credited  all  of  the  net  gasoline  revenues  to 
reduce  the  jurisdictional  cost  of  service,  the  records  before 
the  Commission  contained  no  evidence  allocating  joint  costs 
between  the  non-jurisdictional  gasoline  business  and  the 
jurisdictional  natural-gas  business.  In  arguing  that  the 
Conunission  has  departed  from  Commission  precedents 
and  acted  arbitrarily  and  capriciously,  Petitioners  ignore 
the  vital  differences  between  such  cases  and  the  case  at 
bar.  In  the  case  at  bar,  the  Commission  found  that  Pan¬ 
handle’s  gasoline  extraction  is  not  necessary  for  satisfac¬ 
tory  operation  of  its  natural-gas  business.  There  was  also 
uncontradicted  e"vridence  in  the  record  as  to  the  method  of 
allocating  costs  as  between  the  two  classes  of  business. 

Petitioners  also  cite  certain  decisions  of  state  regulatory 
bodies  decided  from  1917-1922  invol-sdng  the  coal-gas  manu¬ 
facturing  business.  Such  cases  are  ob'sdously  not  appli¬ 
cable  to  the  ease  at  bar  since  the  coke  and  tars  produced 
are  an  essential  and  necessary  hy-product  of  the  coal-gas 
manufacturing  operation.  It  is  significant,  moreover,  that 
no  cost  allocations  were  proposed  in  those  cases  and  the 
regulated  utilities  agreed  that  the  commodities  were  “by¬ 
products”  and  acquiesced  in  their  treatment  as  such.  It 
is  clear,  therefore,  that  such  cases  do  not  establish  a 
“standard  regulatory  treatment”  applicable  to  this  case, 
where  the  e"vidence  shows  that  the  extraction  of  gasoline 
is  not  necessary  to  the  successful  operation  of  Panhandle’s 
natural-gas  business. 

Contrary  to  the  contention  of  Detroit  (at  pp.  79-80  of 
its  brief),  the  Commission’s  decision  in  Panhandle’s  prior 
rate  case®^  is  not  applicable  here.  Operating  conditions 
have  undergone  a  drastic  change  in  the  10  years  following 
the  decision  in  that  case.  The  gas  entering  Panhandle’s 


M  City  of  Detroit  v.  Paiihandle  Eastern  Pipe  Line  Company,  3  F.  P.  C.  273, 
290  (1942). 
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system  has  changed  from  100  per  cent  wet  gas  in  1942 
to  44  per  cent  dry  gas  in  1952  (R.  8391).  Moreover,  in 
the  prior  case  the  question  was  not  raised  and  no  alloca¬ 
tion  of  costs  was  presented  to  enable  the  Commission  to 
determine  the  proper  apportionment  of  costs  as  between 
the  two  classes  of  business. 

In  any  event,  the  Commission  correctly  decided  this 
issue  in  the  case  at  bar  on  the  basis  of  the  present  record. 
It  could  not  have  decided  the  issue  on  the  basis  of  the  rec¬ 
ord  of  a  case  tried  some  12  years  ago  in  which  the  issue 
was  not  litigated. 

Removal  of  Gasoline  Is  Not 
Necessary  to  Pipeline  Operation 

Notwithstanding  the  overwhelming  evidence  in  the  rec¬ 
ord  to  the  contrary,  Detroit  insists  that  the  Commission 
had  no  basis  for  concluding  that  the  extraction  of  gasoline 
is  not  necessary  to  Panhandle’s  pipeline  operation  (De¬ 
troit  Br.  78).  And  in  its  statement  of  Questions  Presented, 
Detroit  ‘‘loads”  its  question  on  this  subject  with  the  flat 
assumption  (contrary  to  the  Commission’s  finding)  that 
such  extraction  is  necessary  to  make  the  gas  transportable. 
In  so  doing,  it  makes  clear  that  its  entire  case  stands  or 
falls  on  the  validity  of  this  assumption. 

Earlier  in  this  brief  we  have  summarized  the  very  com¬ 
prehensive  evidence  which  Panhandle  presented  at  the 
hearing  clearly  establishing  that  the  extraction  of  gasoline 
is  unnecessary  to  pipeline  operation.  Here  again.  Peti¬ 
tioners  did  not  cross-examine  Panhandle’s  witnesses  on  this 
subject.  They  offered  no  testimony.  They  filed  no  brief  or 
proposed  findings  with  the  Commission.  Indeed,  they  cite 
no  evidence  whatever  in  their  briefs  in  the  instant  proceed¬ 
ing  in  support  of  their  bald  assumption.®® 

Accordingly,  we  submit  that  the  record  contains  an  abun¬ 
dance  of  substantial  evidence  supporting  the  Commission’s 

65  The  points  argued  by  Detroit  here  with  respect  to  the  minimum  tempera¬ 
ture  data  were  urged  before  the  Commission  and  rejected  by  it.  In  any 
event,  Witness  Bussell’s  study  shows  that  even  should  minimum  flowing  gas 
temperatures  be  encountered  much  lower  than  those  reasonably  to  be  ex¬ 
pected,  the  pipeline  could  still  be  successfully  operated  without  extraction  of 
gasoline  (E.  8489-8492).  This  evidence  is  completely  ignored  in  Detroit’s 
brief. 
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findings  (at  B.  9774-5)  that  the  extraction  process  was  not 
an  essential  part  of  the  business  of  transporting  and  mar¬ 
keting  the  natural  gas,  and  that  Panhandle  ‘‘would  be  able 
to  discontinue  the  extraction  of  gasoline  without  incurring 
serious  operating  difficulties.”®®  Since  these  findings  of 
fact  are  supported  by  substantial  evidence,  they  are  con¬ 
clusive.  (Section  19(b)  of  the  Natural  Gas  Act).®^ 

nL  The  Commission's  Treatment  of  Accelerated 
Amortization  Vfas  Proper  and  Effectucdes  Congres¬ 
sional  Intent 

The  Commission,  in  its  decision  here  under  review,  com¬ 
puted  the  Federal  income  tax  allowance  for  Panhandle  at 
the  statutory  rate  of  52  per  cent  (B.  9819),  applying  that 
rate  to  the  return  allowed  on  Panhandle’s  rate  base.  The 
Commission  used  the  normal  deduction  for  depreciation  in 
arriving  at  the  taxable  income  (B.  9782).  Detroit  contends 
that  the  Commission  should  have  deducted  from  Panhan¬ 
dle’s  rate  base  the  amount  of  Federal  income  tax  “sav¬ 
ings”  alleged  to  be  available  to  Panhandle  under  Section 
124A  of  the  Internal  Bevenue  Code  by  reason  of  its  elec¬ 
tion  to  amortize  certain  emergency  facilities  over  a  five- 
year  period  (Detroit  Br.  27-28,  80-96).  Detroit’s  conten¬ 
tion,  as  hereinafter  shown,  flies  directly  in  the  face  of  the 
Congressional  intent  in  enacting  Section  124A  of  the  In¬ 
ternal  Bevenue  Code. 


Detroit  crroneoasly  claims  (at  p.  78  of  its  brief)  that  Panhandlers  Wit¬ 
ness  Burnham  “recognized  that  the  hydrocarbon  removal  process  as  a  whole 
is  part  of  the  pipeline’s  natural  gas  operations.”  The  record  shows,  however, 
that  Mr.  Burnham  clearly  and  specifically  testified  to  the  contrary.  He  stated 
that  it  is  not  now  necessary  for  Panhandle  to  “extract  gasoline  from  the  gas 
in  order  to  render  the  transportation  of  that  gas  possible,  and  to  render  the 
sale  of  that  gas  marketable.”  (R.  1571). 

67  Detroit  (in  its  brief  at  pp.  78-9)  criticizes  the  accuracy  of  the  flowing 
gas  temperatures  used  by  Panhandle’s  Witness  Russell.  It  is,  of  course,  un¬ 
disputed  and  apparent  from  Mr.  Russell’s  direct  testimony  that  the  minimum 
temperature  of  the  flowing  gas  affects  the  hydrocarbon  condensation  that 
may  occur  in  the  pipeline  (R.  7233).  But  it  is  apparent  from  an  ex¬ 
amination  of  the  record  that  the  minimum  temperatures  used  by  Mr.  Russell 
are  the  lowest  temperatures  reasonably  to  be  expected  for  future  pipeline  op¬ 
erations  based  on  actual  measured  temperatures  of  the  flowing  gas  in  Pan¬ 
handle’s  pipelines  (R.  7242,  7244,  7245,  7284-8). 
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A.  The  Purpose  of  Section  124A  of  the  hiteznccl  Revenue  Code 
Was  to  Induce  Private  Investment  in  Facilities  Needed  for 
The  Notioncd  Defense 

Section  124A  (now  Section  168  of  the  Internal  Revenue 
Code  of  1954)  was  added  to  the  Internal  Revenue  Code  in 
1950.  It  permits  a  taxpayer,  such  as  Panhandle,  which  has 
received  a  certificate  of  necessity  from  the  designated  de¬ 
fense  agency,  to  take  a  deduction  from  gross  income  over 
a  period  of  60  months  for  the  amortization  of  a  specified 
portion  of  the  cost  of  such  facilities.  The  deduction  is  in 
lieu  of  the  normal  annual  deductions  for  depreciation  dur¬ 
ing  the  estimated  life  of  the  property.  Its  provisions  are 
**  similar  to  Section  124  of  the  code  which  authorized  the 
amortization  of  emergency  facilities  during  World  War 
n.»»«8  The  basic  objectives  of  the  two  sections  are  the 
same.®®  Indeed,  the  pertinent  language  of  Section  124A  is 
identical  with  the  language  of  Section  124,  which  was  added 
to  the  Internal  Revenue  Code  by  the  Second  Revenue  Act 
of  1940.^®  Whatever  differences  exist  between  the  two  sec¬ 
tions  are  not  material  here. 

Section  124  was  clearly  intended  as  an  inducement  to  the 
investment  of  private  capital  in  facilities  necessary  in  the 
interest  of  national  defense.  Thus,  the  Subcommittee  of 
the  House  Committee  on  Ways  and  Means  in  reporting  to 
the  full  Committee  on  August  8,  1940,  with  respect  to  the 
provision  which  subsequently  became  Section  124  of  the 
Code,  stated  as  follows : 

‘‘The  extension  of  existing  facilities  is  a  necessary 
and  vital  part  of  the  National  defense  program.  To 
obtain  the  needed  facilities  will  require  the  investment 
of  hundreds  of  millions  of  dollars.  •  *  * 

68  2  U.  S.  Code  Congressional  Service  3113  (1950). 

CflSen.  Eep.  No.  2375,  81st  Cong.,  2d  Seas.  (1950);  Hearings  before  Joint 
Committee  on  Defense  Production  (Prog.  Bpt.  No.  8,  Defense  Production 
Act),  82nd  Cong.,  Ist  Sess.,  399  (1951). 

70  54  Stat.  999. 

71  Subcommittee  of  Committee  on  Ways  and  Means,  Report  on  Proposed 
Excess  Profits  Taxation  and  Special  Amortization,  76th  Cong.,  3rd  Sess.,  1 
(1940);  in  addition,  see  testimony  of  John  L.  Sullivan,  Asst.  Sec.  of  Treas., 
Joint  Hearings  before  Committees  on  Finance  and  Ways  and  Means  on  Excess 
Profits  Taxation,  Amortization  and  Suspension  of  Vinson-Trammcl  Act,  76th 
Cong.,  3rd  Sess.  (1940).  See  also  H.  R.  Rep.  No.  2894,  76th  Cong.,  3rd  Sess. 
(1940)  and  Sen.  Rep.  No.  2114,  76th  Cong.,  3rd  Sess.  (1940). 
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‘‘Your  subcommittee,  therefore,  recommends  that  a 
corporation  be  allowed  a  deduction  for  income  and  ex¬ 
cess  profits  tax  purposes  for  the  amortization  of  cer¬ 
tain  facilities  which  are  certified  ...  as  necessary  in 
the  interest  of  National  defense  during  the  present 
emergency.’’ 

During  the  course  of  the  Senate  Finance  Committee 
hearings  on  this  matter  the  Chairman  of  the  Committee 
on  Taxation  and  Finance,  Advisory  Commission  to  the 
Council  of  National  Defense,  testified  that : 

“  •  •  •  The  sole  purpose  in  recommending  this  amor¬ 
tization  section,  wMch  is  now  a  part  of  the  tax  bill  was 
to  encourage  the  use  of  private  capital  in  the  construc¬ 
tion  of  defense  facilities. 

•  •  •  This  is  an  encouragement  to  the  use  of  pri¬ 
vate  capital  and  to  that  extent  minimizes  the  drain  on 
Government  credit.” 

The  purpose  of  the  Congress  in  enacting  Section  124  of 
the  Internal  Revenue  Code  was  succinctly  stated  in  Arkan- 
sas-Oklahoma  Gas  Co.  v.  Commissioner  of  Internal  Reve¬ 
nue,  201  F.  2d  98  (8th  Cir.  1953).  The  court  there  said 
(page  102) : 

“Moreover,  Congress  in  the  enactment  of  section 
124  was  not  concerned  with  the  problems  incident  to 
the  allowance  from  gross  income  of  either  depreciation 
or  depletion  for  tax  purposes.  It  was  solely  concerned 
with  national  defense  in  a  period  of  emergency.  Its 
purpose  was  to  induce  the  immediate  and  large  invest¬ 
ment  of  private  capital  in  the  acquisition  and  construc¬ 
tion  of  facilities  for  the  production  of  materials  vitally 
necessary  to  national  defense.  *  * 

While  the  inducement  referred  to  by  the  court  in  the 
Arkansas-Oklahoma  case,  supra,  was  the  ability  to  amor- 

72  Hearings  before  Committee  on  Finance  on  H.  R.  10413,  76th  Cong.,  3rd 
Sess.,  166,  169  (1940). 

73  See  also  Umted  States  Graphite  Co.  v.  Harriman,  71  F.  Supp.  944  (D.  D.  C. 
1947),  aff ’d  per  curiam  176  F.  2d  868  (App.  D.  C.  1949),  cert.  den.  339  U.  S. 
904  (1950),  and  In  the  Matter  of  Federal  Income  Taxes  as  Affected  by  Ac¬ 
celerated  Amortisation,  FPC  Opinion  264,  p.  3,  issued  December  4,  1953,  2 
PUB  3d  41.  In  the  latter  Opinion,  which  deals  with  Section  124A  of  the 
Code,  the  Federal  Power  Commission  stated:  “Congress  sought  by  this  ac¬ 
celerated  amortization  provision  to  encourage  the  construction  with  private 
capital  of  those  facilities  which  were  deemed  of  sufficient  value  to  the  national 
defense  to  warrant  the  issuance  of  a  certificate  of  necessity.” 
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tize  certain  facilities  for  tax  purposes  over  a  five-year 
period,  the  benefits  of  accelerated  amortization  were  not 
intended  to  be  restricted  to  facilities  with  no  economic 
usefulness  after  the  amortization  periodJ^ 

B.  The  Effect  of  Section  124A  of  the  Internal  Revenue  Code  Was 
to  Give  Certificate  Holders  An  Interest-Free  Loan 

A  certificate  holder  electing  to  use  accelerated  amortiza¬ 
tion  has  the  right  to  amortize  his  investment  in  defense 
facilities,  so  far  as  Federal  income  taxes  are  concerned,  at 
a  faster  rate  than  would  otherwise  be  possible  under  Sec¬ 
tion  167  of  the  Internal  Revenue  Code  of  1954  (formerly 
Section  23(1)  of  1939  Code).  Accordingly,  Section  124A 
offers  to  the  certificate  holder  the  opportunity  to  obtain 
ready  cash  for  a  limited  period,  which  may  be  used  for 
further  expansion  or  retirement  of  incurred  debt.  But  Sec¬ 
tion  124A  does  not  forgive  the  payment  of  any  income 
taxes.  Contrary  to  the  assertion  in  Detroit’s  brief,  it  does 
not  result  in  any  tax  savings.  It  only  results  in  a  tax  de¬ 
ferral?^  This  was  clearly  stated  to  the  Joint  Committee 
on  Defense  Production  in  September,  1952,  by  the  Defense 
Production  Administrator,  as  follows:^® 

“Another  aspect  of  the  program  should  be  empha¬ 
sized-accelerated  amortization  is  neither  an  elimina¬ 
tion  nor  reduction  but  merely  a  deferment  of  tax 
liabilities.  Aside  from  unpredictable  effects  of  future 
changes  in  tax  rates  and  earnings  of  corporations  re¬ 
ceiving  certificates,  the  only  ultimate  cost  to  the  Gov¬ 
ernment  will  he  the  interest  cost  on  tax  receipts  post¬ 
poned  under  the  tax  amortization  program.** 

In  other  words,  by  the  enactment  of  Section  124A,  Con¬ 
gress  intended  to  make  available  to  eligible  taxpayers  elect¬ 
ing  to  take  advantage  of  accelerated  amortization  an  in- 

i^WicTes  CoTp.  v.  United  States,  108  F.  Supp.  616,  619  (Ct.  CL  1952);  see 
also  Heaxii^i^  l^fore  the  Senate  Finance  Committee  on  H.  R.  10413,  76th 
Cong.,  3rd  Sess.,  124,  125  (1940) ;  Hearings  before  Senate  Finance  Commit¬ 
tee  on  H.  J.  Ees.  257,  77th  Cong.,  2nd  Sess.  4  (1942);  N.  S.  R.  B.  Regula¬ 
tion,  Section  600.2(c);  and  FPC  Opinion  264,  p.  3,  supra. 

74  Thus,  the  same  amount  of  taxes  will  ultimately  be  paid  under  either  ac¬ 
celerated  or  normal  amortization,  assuming  no  change  in  tax  rates.  See  39 
Va.  L.  Rev.  581  (1953),  and  F.  P.  C.  Opinion  264,  supra,  p.  3. 

75  Second  Annual  Report  of  Activities  of  Joint  Committee  on  Defense  Pro¬ 
duction  (S.  Rep.  No.  3)  83rd  Cong.,  let  Sess.  52  (1953). 
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terest-free  loan.  F.  P.  C.  Opinion  264,  supra,  p.  3.  The  in¬ 
ducement  to  the  taxpayer,  therefore,  was  not  tax  savings. 
The  inducement  to  the  taxpayer  was  the  interest-free  use 
of  tax  money  during  the  period  of  the  tax  deferral. 

From  the  foregoing,  it  is  clear  that  the  Congress  in¬ 
tended  the  benefits  of  accelerated  amortization  {i.e.,  the 
free  use  of  the  deferred  tax  money)  to  inure  to  the  cer¬ 
tificated  taxpayer."^®  It  was  the  taxpayer  whom  the  Con¬ 
gress  sought  by  this  means  to  induce  to  invest  his  capital 
in  facilities  needed  for  the  national  defense.  It  was  the 
taxpayer — ^not  his  customers — ^whom  the  Congress  intended 
should  have  the  benefits  flowing  from  the  interest-free  use 
of  the  deferred  tax  money. 

The  certificates  held  by  Panhandle  reflect  the  invest¬ 
ment  in  facilities  made  by  Panhandle.  The  capital  em¬ 
ployed  to  build  the  certificated  defense  facilities  was  fur¬ 
nished  by  Panhandlers  investors — not  by  its  customers. 
There  is  not  the  slightest  indication  in  the  language  of 
Section  124A,  or  in  the  legislative  history  of  that  section, 
that  there  was  any  intention  by  Congress  that  any  of  the 
benefits  from  the  use  of  accelerated  amortization  by  regu¬ 
lated  companies  be  passed  on  to  the  customers  of  those 
companies  by  the  device  of  reduced  rates.^^  Indeed,  as  will 
be  shown  below,  had  the  Commission  adopted  the  position 
urged  by  the  City  of  Detroit,  it  would  not  only  have  frus¬ 
trated  the  intent  of  the  Congress  in  enacting  Section  124A 


76  No  differentiation  is  made  in  Section  124A  between  regulated  and  non- 
regnlated  companies.  Indeed,  hundreds  of  millions  of  dollars  of  certificates  of 
necessity  have  been  issued  by  the  proper  Governmental  authorities  to  electric 
and  gas  companis.  39  Va.  L.  Eev.  579-580. 

77  Detroit  cites  the  Excess  Profits  Act  of  1950  (26  U.  S,  C.  430)  as  an  in¬ 
dication  that  Congress  intended  to  recapture  excess  earnings  of  non-regulated 
companies.  It  then  argues  (p.  91  of  its  brief)  that  “public  utilities"  were 
not  made  subject  to  that  Act  to  the  same  degree  as  non-regrulated  companies 
because  the  regulated  enterprises  “are  already  theortically  limited  as  to  the 
profits  they  can  earn."  From  this,  Detroit  concludes  that  the  Commission's 
decision  in  this  case  conflicts  with  the  intent  of  Congress  because  it  permits 
a  regulated  company  to  “earn  windfall  profits  solely  as  a  result  of  accelerated 
amortization."  The  argument  is  based  on  a  mistaken  premise,  namely,  that 
Congress,  in  enacting  the  Excess  Profits  Tax,  limited  the  benefits  which  non- 
regulated  companies  could  obtain  from  Section  124A  (Detroit  Br.  91).  This 
is  simply  not  the  fact.  The  deductions  which  a  taxpayer  makes  for  accelerated 
amortization  are  precisely  the  same  for  both  income  and  excess  profits  tax 
purposes.  (See  WieJees  v.  United  States,  108  F.  Supp.  616,  619  (C.  C.  1952) ; 
Subcommittee  of  Committee  on  Wa^  and  Means,  Import  on  Proposed  Excess 
Profits  Taxation  and  Special  Amortization,  76th  Cong.,  3rd  Scss.,  1  (1940)). 
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of  the  Internal  Revenue  Code,  but  it  would  have  actually 
penalized  Panhandle  for  electing  to  use  accelerated  amor¬ 
tization. 

C.  Pcmhazxdle  WiU  Not  Realize  a  ''Windfall"  As  a  Result  of 
Commission's  Treatment  of  Accelerated  Amortization 

Detroit  contends  (p.  80  of  its  brief)  that  Panhandle  will 
realize  a  “windfall”  as  a  result  of  the  Commission’s 
treatment  of  accelerated  amortization.  It  points  out,  in 
this  connection,  that  “up  until  the  instant  case  the  Com¬ 
mission  has  always  adhered  to  the  principle  that  only  ac¬ 
tual  taxes  paid  shall  be  allowed  in  determining  reasonable 
rates.”  Generally,  that  has  been  the  Commission’s  policy 
as  to  ordinary  income  taxes.  But  none  of  the  cases  cited 
by  Detroit  involved  the  unique  question  posed  by  Section 
124A  of  the  Internal  Revenue  Code."*  That  question  was, 
for  the  first  time,  formally  considered  by  the  Commission 
in  its  Docket  No.  R-126,  a  rule-making  proceeding,  which 
led  to  the  issuance  on  December  4,  1953,  of  Opinion  264, 
supra.  The  treatment  of  accelerated  amortization  in  the 
Conunission ’s  Opinion  here  under  review,  is  ideniical  with 
the  treatment  provided  for  in  Opinion  264,  supra,  issued 
several  months  prior  thereto.  Thus,  the  Commission’s 
treatment  of  accelerated  amortization  here  does  not  repre¬ 
sent  treatment  applicable  only  to  Panhandle.  On  the 
contrary,  as  a  result  of  the  rule  promulgated  in  Opinion 
264,  supra,  every  natural-gas  company  subject  to  the  Com¬ 
mission’s  jurisdiction  is  entitled  to  the  same  treatment  ac¬ 
corded  Panhandle  in  this  case. 

Notice  of  proposed  rule  making  in  Docket  No.  R-126 
was  given  by  Order  issued  January  15, 1953,  and  published 
in  the  Federal  Register  (See  F.  P.  C.  Order  issued  Janu¬ 
ary  21,  1954,  in  Docket  Nos.  R-126  and  E-6495).  Detroit 
has  not  challenged  Opinion  264  and  the  rule  promulgated 


T8  That  section  *  ‘  is  not  to  be  interpreted  as  if  Conjjress  was  dealing  with 
the  public  revenue  in  tranquil  times,  concerned  only  with  the  question  of  rea¬ 
sonable  allowance  for  deductions  from  gross  income.”  Arkansas-Olclahoma 
Gas  Company  v.  Commissioner  of  Internal  Bevenue,  supra,  p.  103. 
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therein/®  The  Commission  had  no  legal  alternative  in  the 
case  at  bar  but  to  follow  its  own  rule  in  this  regard.  In¬ 
deed,  had  it  not  done  so,  Panhandle  would  have  had  a  sound 
basis  to  complain  on  the  ground  that  the  Commission  had 
violated  its  own  rule. 

The  assertion  by  Detroit  that  Panhandle  will  receive  a 
“windfall”  by  virtue  of  the  Commission’s  treatment  of 
accelerated  amortization,  is  completely  unfounded.  A 
windfall  is  a  gain  to  w'hich  one  may  not  be  entitled.  But 
Panhandle,  as  wrell  as  every  other  regulated  and  unregu¬ 
lated  company,  wras  hy  law  given  the  right  to  obtain  the 
benefits  of  accelerated  amortization.  The  Commission  did 
not  confer  upon  Panhandle  the  benefits  of  accelerated  amor¬ 
tization.  Congress  did  that.  The  Commission’s  action, 
both  in  Opinion  264,  supra^  and  in  the  case  at  bar,  simply 
mirrored  the  intent  of  the  Congress.  On  the  other  hand, 
had  the  Commission  adopted  the  method  now  proposed  by 
Detroit,  it  would,  in  fact,  have  given  the  customers  of  Pan¬ 
handle  a  windfall.  They  would  have  received  a  benefit 
which  Congress  did  not  intend  them  to  have,  and  to  which 
they  have  no  legal  right. 

Detroit  w’ould  have  the  court  believe  that  Panhandle  will 
receive  excess  income  amounting  to  $23,000,000  as  a  result 
of  the  Commission’s  action  in  this  case.  While  the  figure 
itself  is  preposterous  because  it  assumes  facts  which  do 
not  exist  and  are  w’holly  unlikely  to  occur  (R.  5873-5887), 
the  size  of  the  figure  is  unimportant.  What  is  of  impor¬ 
ts  Detroit  did  not  even  participate  in  the  rule-making  proceeding,  although 
it  was  -vvidely  publicized.  Detroit  does  quote  from  the  oi^  argument  of  Sen¬ 
ator  Magnuson  in  that  proceeding.  Detroit  fails  to  apprise  the  court,  how¬ 
ever,  that  the  Commission  did  not  agree  with  Senator  Magnuson  and  that  the 
reasons  for  its  disagreement  are  well  stated  in  its  Opinion  264,  supra.  Nor 
does  Detroit  call  the  court’s  attention  to  a  letter  to  the  Chairman  of  the 
Commission  from  the  Acting  Assistant  Director  for  Production  of  the  Office  of 
Defense  Mobilization,  dated  February  27,  1953,  wherein  he  stated  in  connec¬ 
tion  with  the  matter  of  accelerated  amortization: 

“From  the  viewpoint  of  the  Government  as  a  unit,  it  is  always  un¬ 
fortunate  when  citizens  who  take  action  in  reliance  upon  inducements 
extended  by  one  arm  of  the  Government  in  accordance  with  law  are  de¬ 
prived  of  the  ^nefits  by  another  arm.  This  is  particularly  true  when 
the  basic  statutes  are  not  in  conflict  and  their  res^tive  administrations 
apparently  need  not  be  so.  I  would  hope  that  the  Commission  in  treating 
the  utilities  subject  to  its  regulation  could  specify  accounting  practices 
and  adopt  policies  appropriate  to  its  responsibilities  which  also  would 
give  due  effect  to  the  purposes  and  aims  of  the  tax  amortization  device 
as  a  defense  mobilization  tool.”  (B.  8805). 
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tance  is  that  Congress  intended  that  the  benefits,  whatever 
the  amount,  be  retained  by  the  taxpayer  who  was  induced 
thereby  to  construct  the  defense  facilities.  Here  it  is  to 
be  noted  that  Panhandle’s  customers  have  not,  and  will 
not,  furnish  one  penny  of  capital  from  which  the  figure 
of  $23,000,000  (even  assuming  arguendo  its  validity)  is  ob¬ 
tained. 

D.  Detroit's  Proposed,  U  Adopted  by  the  Commisaon,  Would 
Hove  Defeated  Litent  of  Congress 

It  is  important  to  note  at  this  point  the  difference  be¬ 
tween  the  method  adopted  by  the  Commission  in  this  case 
and  the  method  which  Detroit  contends  should  have  been 
adopted  by  the  Commission.  Under  the  Commission’s 
method.  Panhandlers  emtomers  tviU  pay  exactly  the  same 
rates  for  gas  that  they  would  have  paid  if  Panhandle  had 
not  elected  to  use  accelerated  amortization  (E.  9784).  Un¬ 
der  the  method  proposed  by  Detroit  (which  is,  in  essence, 
the  method  proposed  in  the  dissent  of  Commissioner  Doty), 
Panhandle’s  customers  would  pay  less  than  they  would 
have  paid  if  Panhandle  had  not  elected  to  use  accelerated 
amortization. 

Under  the  Commission’s  method.  Panhandle  will  have 
the  use  of  the  deferred  tax  money,  interest-free.  Under 
Detroit’s  method.  Panhandle  would  not  have  the  use  of 
such  money  interest-free,  but,  on  the  contrary,  would  ac¬ 
tually  suffer  a  penalty  for  having  elected  to  use  accelerated 
amortization. 

Under  the  Commission’s  method,  only  normal  deprecia¬ 
tion  is  deducted  from  the  rate  base,  and  income  taxes  are 
computed  in  the  usual  manner.®®  This  has  the  effect,  of 
course,  of  including  in  the  cost  of  service  during  the  five- 

80  Detroit  charges  (p.  87  of  its  brief)  the  Commission  with  “capricious¬ 
ness”  in  that  the  Commission  credited  75  i)er  cent  of  normal  tai  accruals 
against  Panhandle’s  claimed  working  capital.  Detroit  implies  that  the  Com¬ 
mission  should  have  credited  the  entire  amount  represented  by  the  tax 
deferrals  against  Panhandle’s  working  capital.  In  response  to  this  argu¬ 
ment  it  need  merely  be  observed  that  if  the  Commission  did  what  Detroit 
argues  it  should  have  done,  it  would  have  given  Panhsindle  with  the  one 
hand  that  which  it  took  away  with  the  other  hand.  Moreover,  the  actual 
amount  allowed  Panhandle  for  working  capital  was  only  $420,957  (R.  9815), 
Accordingly,  even  under  Detroit’s  approach,  the  rat©  base  could  reduced 
by  not  more  than  $420,957. 
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year  accelerated  amortization  period,  an  amount  for  in¬ 
come  taxes  greater  than  the  amount  which  will  actually  be 
paid  by  Panhandle.  The  difference  is  the  amount  of  the 
tax  deferral  resulting  from  the  use  of  accelerated  amor¬ 
tization.  However,  under  the  Commission’s  order,  the 
amount  of  taxes  so  deferred  cannot  be  paid  in  dividends*^ 
(R.  9783)  and  there  must  be  credited  each  year  to  a 
special  account  entitled  ‘‘Reserve  for  Deferred  Federal 
Income  Taxes”  an  amount  equal  to  the  amount  by  which 
Federal  taxes  based  on  income  for  that  year  are  dimin¬ 
ished  by  reason  of  the  accelerated  amortization  (R.  9784; 
F.P.C.  Order  171  (3  PUR  3d  39)  and  order  171-A,  is¬ 
sued  April  21,  and  May  17,  1954,  respectively.  In  each 
year  following  the  five-year  period  of  accelerated  amor¬ 
tization  until  the  end  of  the  service  life  of  the  emergency 
facilities,  or  until  the  exhaustion  of  the  Reserve  for  De¬ 
ferred  Federal  Income  Taxes,  whichever  occurs  earlier. 
Panhandle  is  required  to  debit  that  reserve,  with  concur¬ 
rent  credit  to  a  special  income  account  entitled  “Federal 
Income  Taxes  Deferred  in  Prior  Years”,  in  an  amount 
equal  to  the  increase  in  taxes  for  that  year  resulting  from 
the  fact  that  depreciation  is  no  longer  available  as  a 
deduction  for  Federal  income  tax  purposes  (R.  9785 ;  F.P.C. 
Order  No.  171-A,  supra).  It  is  thus  apparent  that  the 
taxes  deferred  in  the  five-year  amortization  period  will 
be  repaid  by  Panhandle — and  not  by  its  customers — during 
the  remaining  service  life  of  the  facilities  involved. 

Detroit  states  (p.  83  of  brief)  that  the  Commission’s 
“promise”  to  disallow  approximately  $548,000  of  actual 
income  taxes  paid  in  each  of  the  23  years  following  the 
end  of  the  amortization  period,  “is  an  illusory  one.”  It 
attempts  to  support  this  assertion  by  arguing  that  in  the 

81  Detroit  erroneously  states  (p.  82  of  its  brief)  that  in  “the  case  of 
Trunkline  the  savings  are  apparently  available  for  any  purpose  at  all,  in¬ 
cluding  the  payment  of  dividends,  *  *  Detroit  has  apparently  over¬ 

looked  the  rule  promulgated  in  Opinion  No.  264,  supra,  as  implemented  by 
F.P.C.  Orders  171  and  171-A  (issued  April  21,  and  May  17,  1954,  respec¬ 
tively),  amending  the  Uniform  System  of  Accounts  for  Natural  Gas  Com¬ 
panies.  Trunkline  is  a  natural-gas  company  subject  to  the  Commission’s 
jurisdiction.  Accordingly,  Tninkline  is  subject  to  the  identical  accounting 
requirements,  and  restrictions  as  to  the  disposition  of  the  tax  deferral  money, 
as  is  Panhandle. 
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post-amortization  period,  “Panhandle  will  have  available 
to  it  •  •  •  the  well-established  legal  principles  that  a  public 
utility  is  entitled  to  recover  from  its  customers  the  moneys 
which  it  wdll  actually  have  to  pay  in  taxes/*  It  argues 
further  that  excessive  profits  of  the  past  cannot  be  utilized 
to  reduce  a  company’s  “recoverable  cost  of  service  in  the 
present  and  future”,  and  that  it  is  “not  to  be  presumed  that 
these  contentions  will  not  be  made”  by  Panhandle  in  the 
future. 

The  argument,  it  is  submitted,  is  patently  frivolous, 
apart  from  the  gratuitous  insult  it  levels  at  the  integrity 
and  ability  of  the  Commission.  It  implies,  completely 
vrithout  warrant,  bad  faith  on  the  part  of  the  Commission 
and  on  the  part  of  Panhandle.  Moreover,  the  argument 
lays  bare  a  glaring  defect  in  Detroit’s  suggested  method 
of  treating  accelerated  amortization.  Detroit,  as  noted 
above,  argues  that  past  “excess  profits”  of  a  natural-gas 
company  cannot  be  considered  in  fixing  present  and  future 
rates.  Also,  throughout  Detroit’s  treatment  of  accel¬ 
erated  amortization  in  its  brief,  it  repeatedly  refers  to 
“excess  profits”®-  which  it  alleges  will  be  realized  by  Pan¬ 
handle  under  the  Commission’s  decision.  To  eliminate 
these  “excess  profits”,  Detroit  contends  the  Commission 
should  adjust  the  rate  base  by  deducting  therefrom  the 
“excess  profits”  attributable  to  the  period  prior  to  the 
period  for  w'hich  the  Commission  was  prescribing  rates 
in  the  case  at  bar  (See  p.  95  of  its  brief).  Detroit  thus 
attempts  to  have  the  Commission  do  that  which  it  con¬ 
tends  the  Commission  is  powerless  to  do  under  the  law. 

Under  Detroit’s  suggested  method,  the  amount  of 
$8,599,450®*  would  be  deducted  from  the  rate  base  allowed 


82  Detroit  quotes  (PP-  84-85  of  its  brief)  from  testimony  pven  by  the 
Chairman  of  the  Federal  Power  Commission  before  a  subcommittee  of  the 
House  Committee  on  Appropriations  in  an  effort  to  bolster  its  contention 
that  the  Commission’s  treatment  of  accelerated  amortization  results  in  giv¬ 
ing  companies  subject  to  the  Commission’s  jurisdiction  more  than  a  rea¬ 
sonable  rate  of  return  during  the  amortization  period.  A  reading  of  the 
testimony  quoted  by  Detroit  clearly  indicates  that  Detroit  is  dealing  in 
semantics. 

83  Detroit  calculates  (p.  95  of  its  brief)  that  $9,279^18  represents  the 
amount  of  the  tax  deferral  which  Panhandle  and  Trunkline  would  have 
obtained  during  the  period  beginning  with  1951  and  ending  sometime  dur- 
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by  the  Commission.  Detroit  shows  that  this  treatment 
would  result  in  a  reduction  in  Panhandle’s  annual  rev¬ 
enues  of  $927,626,  and  a  reduction  in  its  annual  net  in¬ 
come  of  $494,468  (See  p.  96  of  Detroit’s  brief).  Detroit 
claims  (p.  86  of  its  brief)  that  Panhandle’s  customers  are 
entitled  to  this  reduction  in  revenues  (through  lower  rates) 
on  the  theory  that  they  provided  the  capital  which  makes 
possible  such  revenues.**^  The  contention  is  unsound.  As 
previously  pointed  out,  the  money  we  are  discussing  is 
money  which  Panhandle  was  legally  obligated  to  pay  im¬ 
mediately  to  the  United  States  Treasury,  if  it  did  not  elect 
to  avail  itself  of  the  benefits  of  Section  124A.  It  was 
money  which  could  be  retained  temporarily  by  a  taxpayer 
only  if  he  exercised  the  right  given  him  by  that  Section. 
It  should,  therefore,  be  viewed  as  if  the  money  were 
actually  paid  to  the  Treasury,  and  then  loaned  back  to 
Panhandle  by  the  Treasury  interest-free.  It  should  also 
be  noted  that  Panhandle  made  it  clear  to  the  Commission 
during  the  course  of  the  hearings  herein  that  it  would  not 
avail  itself  of  Section  124A  if  a  proposal  such  as  is  being 
made  here  by  Detroit  were  adopted  by  the  Commis- 

ing  1954.  Thia  is  reduced  by  $679,768,  an  amount  which  the  Commission 
had  already  deducted  from  the  rate  base,  to  arrive  at  the  figure  of  $8,599,450, 
which  amount  is  described  as  “further  deduction  to  be  made  from  rate 
bases.’’  It  should  be  noted  that  the  figures  used  by  Detroit  do  not  accurately 
reflect  the  actual  “tax  savings’’  available  in  the  years  shown  on  page  95 
of  its  brief.  The  assumption  in  its  brief  is  that  the  certificated  facilities  of 
Panhandle  and  Trunkline  were  completed  prior  to  1951,  in  time  to  permit  a 
full  year’s  accelerated  amortization  during  1951.  This  is  contrary  to  the 
fact. 

S'*  Detroit  cites,  in  this  connection,  the  cases  of  Lindheimer  v.  Illinois  Bell 
Telephone  Co.,  292  U.S.  151,  (1934)  and  Federal  Power  Commission  v.  Hope 
Natural  Gas  Co.,  supra,  and  argues  that  these  cases  are  authority  for  the 
proposition  that,  if  an  amount  greater  than  the  actual  taxes  paid  be  al¬ 
lowed,  then  such  excess  should  be  treated  as  if  it  were  a  capital  contribution 
or  a  return  of  capital  by  the  ratepayer.  If  so  treated,  Detroit  argues,  the 
“excess”  should  be  handled  in  the  same  manner  as  ordinary  depreciation 
expense  is  handled  But,  Detroit,  in  attempting  to  draw  this  analogy,  has 
omitted  a  verj'  basic  fact  pertinent  to  this  case — namely,  that  C^ngjress 
intended  to  achieve  a  national  defense  objective  by  holding  out  to  regulated, 
as  well  as  unreg’ilated  companies,  a  monetary  inducement  through  the 
medium  of  accelerated  amortization.  Moreover,  Detroit  has  not  treated 
their  alleged  “capital  contributions”  in  the  same  manner  as  depreciation  was 
treated  in  the  cases  cited.  In  this  case,  Detroit  would  have  this  court  in¬ 
struct  the  Commission  that  “capital  contributions”  or  “depreciation” 
charged  subsequent  to  the  test  year  most  be  deducted  from  the  rate  base 
calculated  for  the  test  year.  Neither  the  Lindheimer  case  nor  the  Hope  case 
is  authority  for  the  proposition  that  depreciation  to  be  accrued  after  the 
test  year  shall  be  deducted  from  the  test-year  rate  base. 
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sion  (R.  6319-6321).  Panhandle  was,  of  course,  under  no 
compulsion  whatever  to  accept  accelerated  amortization, 
even  though  it  was  induced  thereby  to  construct  the  fa¬ 
cilities. 

The  argument  that  the  tax  deferral  money  is  equivalent 
to  customers’  contributions  was  considered  and  rejected 
by  the  Commission  in  its  Opinion  264,  supra.  In  dispos¬ 
ing  of  the  argument,  the  Commission  stated  (pp.  5-6) : 

^‘The  argument  is  fallacious.  The  particular  cus¬ 
tomers  of  a  particular  utility  have  not  made  this  cash 
temporarily  available  to  the  utility. 

“The  customers  are  not  called  upon  to  do  anything 
more  or  different  than  they  are  now  doing.  They  will 
pay  the  same  rates,  no  more,  no  less.  They  neither 
lend  nor  give  their  money  to  the  utility.  Their  posi¬ 
tion  is  the  same  with  accelerated  amortization  as  it 
is  without  it.  It  is  the  other  two  parties  to  the  trans¬ 
action  who  change  their  position — the  United  States 
Government  and  the  utility.  The  United  States 
Treasury  will  not  receive,  in  the  five-year  period, 
money  which  it  otherwise  would  have  received,  and  the 
utility  w’ill  have  the  money  -which  the  Treasury  does 
not  have  during  that  period.  Thereafter,  the  utility 
starts  paying  the  money  back  to  the  Treasury.  No  con¬ 
tribution  is  made  by  the  customers  or  by  anyone  else.” 

In  this  connection,  it  is  emphasized  that  the  Congress 
expected  that  the  amount  of  taxes  deferred  in  the  first 
five  years  would  be  paid  back  over  the  remaining  life  of 
the  property.  It  can  only  be  repaid,  ho.wever,  if  the  prop¬ 
erty  continues  to  produce  revenues.  Detroit’s  proposal, 
however,  defeats  that  very  purpose  of  Congress.  It  is 
axiomatic  that  unless  a  company  earns  a  return  on  its 
property,  it  will  have  no  income  taxes  to  pay.  But  how 
will  the  United  States  Treasury  ever  recoup  the  amount  of 
taxes  deferred  if  the  rate  base  of  Panhandle  is  reduced  by 
the  amount  of  tax  deferral,  thereby  making  it  impossible 
to  earn  a  return  on  that  amount  of  money?  The  answer 
is  clear.  The  taxes  deferred  will  not — and  cannot — be  re¬ 
paid  under  Detroit’s  proposal.  Detroit’s  proposal  thus 
flies  directly  in  the  face  of  the  Congressional  intent  and 
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completely  frustrates  the  statutory  scheme.  It  would  de¬ 
prive  Panhandle  of  a  return  on  its  property  and  the  Treas¬ 
ury  of  tax  revenues  which  Congress  intended  it  receive, 
and  at  the  same  time  bestow  a  “windfall’’  on  Panhandle’s 
customers. 

E.  Detroit's  Method,  If  Adopted  by  the  Commission,  Would 

Have  Penalized  Panhandle 

Panhandle  did  not  elect  to  accept  the  benefits  of  the 
certificates  granted  to  it  under  Section  124A  until  after 
the  Commission’s  order  and  Opinion  No.  264  were  issued 
in  Docket  R-126  on  December  4,  1953,  assuring  Panhandle 
and  other  companies  subject  to  the  Commission’s  jurisdic¬ 
tion  that  they  would  not  be  deprived  of  the  benefits  of  ac¬ 
celerated  amortization.  In  fact,  on  the  closing  day  of  the 
hearing  in  the  instant  proceeding  (May  15,  1953)  counsel 
for  Panhandle  stated  on  the  record : 

<<•  •  #  I  would  like  the  record  to  show  that  Pan¬ 
handle  will  not  take  accelerated  amortization  unless 
the  Commission  in  deciding  Docket  R-126  gives  Pan¬ 
handle — not  its  ratepayers — the  benefits  of  accelerated 
amortization  as  we  believe  Congress  intended  it  should 
be  done.’^  (R.  6321). 

Clearly,  therefore,  had  the  Commission  adopted  the 
approach  suggested  by  Detroit,  Panhandle  would  not  have 
elected  to  use  accelerated  amortization.  To  have  done  so 
under  those  conditions  would  have  actually  resulted  in 
less  revenue  to  Panhandle  than  if  it  had  declined  to  use 
accelerated  amortization.  Thus,  under  the  Commission’s 
decision.  Panhandle  receives  a  5%  per  cent  return  on  its 
rate  base,  with  no  deduction  made  therefrom  for  deferred 
taxes.  Under  Detroit’s  approach.  Panhandle’s  return 
would  be  reduced  by  $494,468.  (See  p.  96  of  Detroit’s  ■ 
brief).  j 

Detroit,  in  effect,  argues  (p.  82  of  its  brief)  that  such 
result  is  fair  because  Panhandle,  by  using  accelerated  ; 
amortization,  can  retire  debt  incurred  to  build  the  emer¬ 
gency  facilities  involved,  or  put  the  amount  of  money  i 
represented  by  the  tax  deferral  back  into  plant  and  thus  i 
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earn  a  return  on  that  amount.  Such  contention  overlooks 
the  fact,  however,  that  if  Panhandle  used  the  tax  deferral 
money  to  retire  debt,  it  would  save  only  the  interest  on 
such  debt*^''  (less  the  income  tax  savings  by  virtue  of  pay¬ 
ment  of  such  interest),  while  at  the  same  time  it  would 
be  giving  up  its  right  to  earn  the  5%  per  cent  return  al¬ 
lowed  by  the  Commission  in  this  case.  Thus,  Panhandle 
would  suffer  a  net  loss  in  revenue  if  it  used  the  tax  deferral 
money  to  retire  debt.  It  would  also  suffer  a  net  loss  in 
revenue  if  it  used  the  money  to  reinvest  in  plant.  This 
result  would  follow  due  to  the  obvious  fact  that  the  money 
could  not  be  employed  immediately  by  Panhandle.  There 
would,  as  a  practical  matter,  be  a  lag  between  the  time  the 
monev  becomes  available  and  the  date  when  it  finds  its 
way  into  the  rate  base  of  the  company. 

As  pointed  out  above,  Detroit  proposes  to  reduce  Pan¬ 
handle’s  rate  base  by  the  amount  of  $8,599,450.  As  also 
pointed  out  above.  Panhandle  had  not,  at  the  time  of  the 
hearings  herein,  elected  to  use  accelerated  amortization. 
Accordingly,  no  tax  deferral  money  was  available  to  Pan¬ 
handle  at  that  time  for  reinvestment  in  revenue  produc¬ 
ing  plant.  In  view  of  this  fact,  the  rate  base  used  by 
the  Commission  in  the  instant  proceeding  could  not  and 
did  not  contain  any  plant  reflecting  the  reinvestment  of 
tax  deferral  money.  If,  from  this  rate  base,  there  is  de¬ 
ducted  the  amount  of  $8,599,450,  it  becomes  abundantly 
clear  that  Panhandle’s  net  return  would  be  less  than  the 
return  it  would  earn  if  it  had  not  elected  to  use  accelerated 
amortization. 

Still  another  defect  in  Detroit’s  method  is  the  fact  that 
its  adoption  -would  lead  to  discriminatory  treatment 
against  companies  which  happened  to  be  involved  in  rate 
cases  before  the  Commission  during  their  amortization 
period.  For  example,  assume  that  a  company  had  used 
accelerated  amortization  for  the  full  five-year  period  per¬ 
mitted  by  the  Internal  Revenue  Code,  and  that  it  applied 
for  a  rate  increase  in  the  sixth  year.  Under  the  “actual 

85  The  interest  cost  is,  of  course,  substantially  less  than  5%  per  cent.  After 
givinjf  effect  to  income  tax  deductions  for  interest  paid,  the  savings  to  Pan¬ 
handle  would  be  in  the  neighborhood  of  1%  per  cent  (B.  9813). 
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taxes  paid’^  approach  suggested  by  Detroit,  the  Commis¬ 
sion  would  be  powerless  to  adjust  the  rate  base  to  reflect 
only  actual  taxes  paid  during  the  five-year  amortization 
period.  To  do  so,  would  constitute  forbidden  retroactive 
rate-making.  Moreover,  to  do  so  would  require  a  finding 
that  the  return  earned  by  the  particular  company  during 
the  five-year  period  was  excessive  and  that  the  “excess’’ 
earnings  should  be  recaptured.  This,  the  Commission  has 
no  authority  to  do.  Rope  Natural  Gas  Company  v.  Fed¬ 
eral  Power  Commission,  134  F.  2d  287  (4th  Cir.,  1943) 
reversed  on  other  grounds,  320  U.S.  591 ;  Montana^Dakota 
Utilities  Company,  103  F.  Supp.  666  (D.C.  Mont.  1951) ; 
McClellan  v.  Montana-DaTcota  Utilities  Compa/ny,  104  F. 
Supp.  46  (D.C.  Minn.  1952).  On  the  other  hand,  a  com¬ 
pany  like  Panhandle,  which  filed  for  a  rate  increase  during 
the  amortization  period,  would  be  penalized  in  the  manner 
shown  above. 

The  Commission’s  method,  however,  treats  all  com¬ 
panies  subject  to  its  jurisdiction  alike  under  the  general 
rule  which  it  has  adopted  pursuant  to  its  Opinion  No.  264, 
irrespective  of  whether  the  company  happens  to  be  in¬ 
volved  in  a  rate  proceeding  at  any  particular  time. 

From  the  foregoing,  it  is  clear  that  had  the  Commission 
adopted  the  method  suggested  by  Detroit,  Panhandle 
would  not  have  elected  to  use  accelerated  amortization. 
In  those  circumstances.  Panhandle’s  customers  would  pay 
precisely  the  same  rates  as  those  authorized  by  the  Com¬ 
mission  herein.  Detroit  refuses  to  face  up  to  that  fact. 
It  ignores  the  penalizing  effect  of  the  method  suggested 
by  it.  It  even  closes  its  eyes  to  the  fact  that  the  Commis¬ 
sion’s  treatment  of  accelerated  amortization  is  not  unique. 
On  the  contrary,  as  of  December  1953,  20  of  the  21  State 
regulatory  Commissions*^  which  considered  the  matter, 
adopted  positions  consistent  with  the  position  taken  by 
the  Federal  Power  Commission  in  the  instant  case  (F.P.C. 

87  See  for  example,  Be  Public  Service  Company  of  New  Hampshire,  93 
P.U.R.  NS  129,  135-136;  Ex  Parte  Carolina  Power  4"  Light  Co.,  97  P.U.R. 
NS  111  (1953);  Re  Indiana  4  M.  Electric  Co.,  96  P.U.B.  NS  51  (1952);  Be 
Federal  Income  Tax  Accounting  Instructions,  100  P.U.R.  NS  247  (La.  1953)  ; 
Public  Service  Commission  v.  Washington  Power  Co.,  98  P.U.R.  NS  12; 
526  (1953);  Boston  Edison  Company,  2  P.U.R.  3d  137  (1953);  and  Union 
Electric  Co.  of  Missouri,  2  P.U.R.  3d  427  (1953). 
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Opinion  264,  supra,  p.  2).  Indeed,  Detroit’s  own  local 
regulatory  Commission,  the  Michigan  Public  Service  Com¬ 
mission,  has  taken  a  j>osition  consistent  with  the  position 
taken  by  the  Federal  Power  Commission  in  the  case  at  bar. 
See  Re  Detroit  Edison  Company,  90  P.U.R.  NS  76  (1951). 
I  What  Detroit  is  really  saying  to  the  court  is  that  if  the 
customers  of  Panhandle  are  not  to  receive  the  benefit 
from  the  use  by  Panhandle  of  accelerated  amortization, 
neither  shall  Panhandle.  On  the  other  hand.  Panhandle 
respectfully  submits  that  the  Commission’s  treatment  of 
accelerated  amortization  herein  was  consistent  with  the 
intent  of  Congress  in  enacting  Section  124A  of  the  Internal 
Revenue  Code;  and  that  its  action  constitutes  sound  and 
lawful  regulatory  policy  fully  consistent  with  its  duties 
under  the  Natural  Gas  Act. 

IV.  The  Commission  Was  Clearly  Right  in  Denying 
Petitioners'  Belated  Request  to  Reopen  These 
Proceedings. 

Petitioners’  final  contention  is  that  the  Commission 
erred  in  declining  to  reopen  the  record  to  take  further 
evidence  as  to  Panhandle’s  actual  pipeline  capacity  (as 
distinguished  from  sales),  a  matter  which  has  little,  if  any, 
bearing  upon  the  determination  of  rates.  What  Peti¬ 
tioners  were  actually  demanding  was  that  the  Commission 
discard  most  of  the  evidence  which  had  been  presented 
over  a  four-year  period,  and  repeat  that  laborious  process, 
since  any  consideration  of  different  sales  volumes  for  a 
later  year  would  necessarily  require  the  taking  of  evidence 
concerning  the  costs  required  to  match  such  different 
volumes  of  gas.  Petitioners  did  not  undertake  to  make 
any  showing  in  their  petitions  to  reopen  with  regard  to 
such  additional  costs  and,  therefore,  failed  to  establish  that 
the  alleged  additional  capacity,  even  if  sold,  would  have 
produced  a  different  end-result  in  this  proceeding.  The 
Commission,  we  submit,  was  well  within  its  rights  in  re¬ 
fusing  to  prolong  further  this  proceeding  which  was 
already  unprecedented  from  the  standpoint  of  time 
consumed. 


79 


There  Was  No  Abuse  of  Discretion 

Rates  are  determined  on  the  basis  of  a  pipeline’s  cost 
of  service,  the  allocation  of  such  cost  of  service,  and  the 
volume  of  sales  over  which  the  cost  of  service  is  to  be 
spread.  The  conventional,  and,  in  fact  the  only  feasible 
method  of  making  such  a  determination,  is  to  examine  the 
cost  of  service  and  the  sales  volumes  for  a  representative 
year,  called  the  test  year.  The  year  ended  July  31,  1950 
was  initially  used  by  the  Commission’s  staff  as  the  test 
year,  and  many  months  were  devoted  to  the  examination 
of  data,  including  sales  volumes,  for  that  period.  How¬ 
ever,  as  the  hearings  wore  on,  that  data  became  obsolete,  i 
so  it  was  stipulated  that  that  evidence  would  be  disre¬ 
garded,  and  1952  would  be  used  as  the  test  year  (R.  4157- 
4170).  All  of  the  parties  proceeded  on  that  basis,  and  new 
evidence  relating  to  1952  was  introduced.  On  the  basis 
of  that  evidence,  the  Commission  found  that  Panhandle’s 
actual  sales  for  1952  were  not  representative,  but  that 
larger  sales  equivalent  to  the  designed  capacity,  averaging 
850,000  Mcf  per  day,  should  be  used  in  arriving  at  the 
rates  (R.  9788-9790). 

Petitioners  do  not  and  could  not  contend  that  the  sales  i 
volume  used  by  the  Commission  was  not  supported  by  ; 
substantial  evidence.  In  fact,  they  do  not  dispute  the  fact  ' 
that  the  volume  used  by  the  Commission  was  considerably  : 
greater  than  the  sales  actually  experienced  by  the  com-  ■ 
pany  during  1952,  the  test  year.  They  do  not  even  contend  ’ 
that  the  volumes  adopted  by  the  Commission  are  unrepre-  ■ 
sentative  of  Panhandle’s  sales  both  for  1952  and  for  future  , 
years.  Instead,  their  sole  argument  is  that  the  Cominis-  i 
sion  was  required  to  accede  to  their  belated  request  that 
further  evidence  be  taken  as  to  unused  pipeline  capacity,  I 
so  that  such  capacity^  though  unused,  could  be  added  to  ; 
sales  in  computing  Panhandle’s  rates.  i 

In  making  such  demand,  Petitioners  represented  to  the  i 
Commission  that  the  material  they  wished  to  bring  into  the  i 
record  was  “newly  discovered.”  The  principal  item  upon 
which  they  based  that  claim  was  a  tabulation  presented  by  ' 
Panhandle  about  a  year  earlier,  in  another  proceeding,  i 
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showing  that  actual  annual  capacity  during  1953  would 
be  greater  than  the  designed  capacity,  and  that  it  would 
greatly  exceed  actual  sales.  The  other  item  relied  upon 
by  Petitioners  w’as  a  statement  made  by  Panhandle  on 
December  24,  1953,  in  still  another  proceeding,  indicating 
that  the  anticipated  physical  capacity  of  the  pipeline  for 
a  single  maximum  winter  month  in  1954  would  exceed  the 
designed  capacity,  and,  also,  that  on  a  single  maximum 
summer  day  in  1954  the  physical  capacity  would  be  con¬ 
siderably  less  than  for  the  maximum  winter  day  (e.g. 
R.  9649). 

As  Panhandle  pointed  out  in  its  Motion  to  Strike  the 
petitions  to  reopen  (R.  9645),  and  as  the  Commission 
)bserved  in  its  Opinion  here  under  review  (R.  9739,  9789), 
the  principal  item  of  so-called  “newly  discovered^’  evi¬ 
dence,  which  Petitioners  referred  to  as  “Exhibit  10  in 
Docket  G-2047’’,  had  been  presented  to  the  Commission 
fifteen  months  previously  and,  moreover,  it  had  actually 
been  offered  as  Exhibit  586  in  this  very  rate  proceeding. 
That  exhibit  showed  that  Panhandle  expected  to  have 
physical  capacity  of  317,505,000  Mcf,  compared  "with  a 
designed  capacity  of  311,100,000  Mcf  and  actual  sales  of 
296,546,557  Mcf  during  1952.  The  fact  is  that  the  Com¬ 
mission  actually  considered  this  evidence  in  fixing 
311,100,000  Mcf  as  a  representative  sales  volume  for  deter¬ 
mining  Panhandle’s  rates  (R.  9739,  9789). 

The  only  other  capacity  figures  relied  on  by  Petitioners, 
as  stated  above,  concerned  estimates  of  Panhandle’s  ex¬ 
pected  maximum  physical  capacity  relating  to  tw-o  isolated 
periods  of  1954.  Panhandle  made  no  statement  whatever 
as  to  its  annual  capacity  or  sales  for  1954.  We  are, 
therefore,  at  a  complete  loss  to  understand  the  basis  for 
Petitioners’  repeated  reference  to  “an  admission  by  Pan¬ 
handle  itself  that  the  sales  capacity  was  at  least 
336,620,000  Mcf”  (Detroit  Br.  98).®®  We  specifically  deny 

88  The  only  record  reference  cited  by  Petitioners  in  support  of  this  ‘  ‘  ad¬ 
mission’^  (Detroit  Br.  18)  is  a  bald  assertion  made  in  a  pleading  filed  by 
another  intervenor  to  the  effect  that  Panhandle  “admitted  that  its  main 
line  sales  capacity  is  at  least  950,000  Mcf  per  day  during  the  winter  months 
and  895,000  Mcf  per  day  during  the  month  of  July”  (B.  9632-3).  There 
is  no  support  in  the  record  for  this  assertion. 


that  Panhandle  ever  made  any  such  admission — and  we 
specifically  deny  that  Panhandle  had  an  annual  sales  capa¬ 
city  of  anything  like  336,620,000  Mcf  at  the  time  in  ques¬ 
tion.  The  336,620,000  Mcf  figure  is  nothing  more  nor  less 
than  a  speculative  estimate  made  by  Petitioners  as  to 
Panhandle’s  maximum  capacity  for  some  future  year.  It 
was  obviously  an  exaggerated  figure  since  it  assumed  that 
the  peak-day  capacity  can  be  sustained  on  each  and  every 
day  throughout  the  entire  month,  or  the  entire  year,  an 
assumption  which  is  absurd  on  its  face.  Certainly  the 
Commission  was  not  bound  to  reopen  this  case  merely  be¬ 
cause  of  Petitioners’  attempt  to  confuse  their  grossly 
exaggerated  allegation  as  to  physical  capacity,  with  Pan¬ 
handle’s  sales.  The  Commission  was  aware  of  this  fallacy 
in  Petitioners’  position  when  it  said  in  its  Opinion  (at 
R.  9739) : 

‘‘Furthermore,  we  must  not  confuse  actual  sales  with 
capacity  of  the  pipeline.  They  are  not  synonymous. 
Capacity  is  a  requisite  for  consummation  of  sales,  but 
the  annual  volume  of  sales  may  not,  and  in  fact,  vir¬ 
tually  never  will,  or  can  be  equal  to  the  capacity  of  the 
line.” 

Moreover,  with  respect  to  both  items  of  data  relied  upon 
by  Petitioners,  their  actions  were  grossly  untimely.  The 
first  item,  namely.  Exhibit  586,  had,  of  course,  been 
brought  to  the  Commission’s  attention  long  before  the 
petitions  to  reopen  were  filed;  the  second  item,  namely, 
the  peak-day  capacity  figures  for  each  of  the  two  isolated 
periods,  were  known  to  Petitioners  several  months  before 
they  attempted  to  induce  the  Commission  to  reopen  this 
case;  in  fact.  Petitioners  were  parties  to  the  proceedings 
in  which  those  very  figures  were  presented. 

In  the  light  of  these  facts  it  is  evident  that  the  petitions 
to  reopen  were  merely  ill-concealed  parts  of  a  bold  plan 
by  Petitioners  to  delay  the  decision  in  this  proceeding  so  as 
to  permit  Congressional  intervention.  Thus,  at  the  very 
time  Petitioners  were  solemnly  urging  the  Commission  to 
“reopen”  the  record,  they  were  inducing  their  Congress¬ 
men  to  introduce  legislation  designed  to  circumvent  the  an- 
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ticipated  result  of  this  case.^®  The  Congressional  Record 
shows  that  these  Petitioners  were  responsible  for  the  high¬ 
ly  publicized  demands  by  Ex-Senator  Ferguson  (Michigan) 
and  Ex-Representative  Oakman  (Michigan)  that  the  (Com¬ 
mission  defer  its  decision  until  newly-introduced  compan¬ 
ion  Bills,  S.  3178  and  H.R.  8605,  could  be  acted  upon.®® 
Nevertheless,  the  attempted  interference  with  the  delibera¬ 
tions  of  a  quasi-judicial  Commission,  involving  a  direct 
demand  upon  that  Commission  that  its  decision  be  withheld, 
and  occurring  at  the  precise  time  these  parties  were  de¬ 
manding,  without  justification,  that  the  proceedings  be  re¬ 
opened,  demonstrates  all  too  clearly  the  true  objective  of 
the  petitions  to  reopen. 

Had  the  Commission  acquiesced  in  Petitioners^  demands, 
the  hearings  would  have  resumed,  not  only  for  the  taking  of 
the  proposed  capacity  evidence,  but  also  for  evidence  of 
related  costs — in  short,  a  whole  new  rate  case.  As  the 
Commission  stated,  even  if  it  were  conceded  that  evidence 
as  to  unused  capacity  is  relevant  in  considering  representa¬ 
tive  sales  volumes,  it  would  be  necessary  also  to  consider 
changes  in  costs,  including  known  increases  in  gas  pur¬ 
chase  costs  and  labor  costs  which  occurred  subsequent  to 
the  test  year,  but  prior  to  the  decision  (R.  9739-9740).  Of 
course,  this  procedure  would  have  imposed  no  burden  upon 
Petitioners  because  they  offered  no  evidence  whatever  dur¬ 
ing  the  four  years  this  case  was  before  the  Commission,  and 
their  participation  was  otherwise  extremely  limited.  But  a 
very  onerous,  and  highly  unnecessary,  burden  would  have 
been  imposed  upon  all  of  the  parties  who  were  active  in 
these  proceedings. 

89  Hearings  were  held,  bat  Congress  did  not  pass  the  proposed  legislation. 

90 100  Cong.  Ecc.  3530  (March  24,  1954);  Mr.  Ferguson  stated: 

“Mr.  President,  I  have  heard  from  the  common  council  of  Detroit 
and  also  from  the  corporation  counsel  of  Detroit,  Mr.  Lee  and  Mr. 
Dwyer  on  this  subject,  and  I  have  asked  the  Federal  Power  Commission 
to  give  me  the  exact  amount  the  rate  increase  would  cost  the  consumers 
in  Michigan.” 

100  Cong.  Eec.  A2546  (April  2,  19.54);  Eep.  Oakman  stated; 

“I  have  accordingly  asked  Chairman  Jerome  K.  Kuykendall,  of  the 
Federal  Power  Commission,  to  postpone  a  decision  in  the  Panhandle  case 
until  consideration  has  been  given  to  my  bill.” 
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There  can  be  no  question  but  that  petitions  to  reopen  are 
addressed  solely  to  the  discretion  of  the  Commission,  and 
are  subject  to  judicial  interference  only  in  cases  of  the  most 
extraordinary  abuse  of  such  discretion.  We  respectfully 
submit  that  the  facts  of  record,  discussed  above,  clearly 
show  that  the  Commission  did  not  abuse  its  discretion  when 
it  denied  the  petitions  to  reopen  the  proceeding.  This  is 
all  the  more  so  in  view  of  the  Commission's  finding  that  the 
receipt  in  evidence  and  consideration  of  all  of  the  relevant 
facts  occurring  after  the  close  of  the  record  would  not 
have  enabled  it  to  render  a  decision  more  favorable  to  the 
ultimate  consumers  (R.  9740). 

The  Decided  Cases  Fully  Support 
the  Commission's  Action 

Petitioners^  contention,  that  it  was  mandatory  upon  the 
Commission  to  reopen  the  rate  proceedings  on  the  eve  of 
the  decision,  is  wholly  without  support  in  law.  Indeed, 
they  have  cited  but  a  single  case — which  is,  in  fact,  the 
only  instance  in  which  an  administrative  agency  has  been 
reversed  for  failing  to  reopen  a  proceeding — although  this 
issue  has  been  raised  by  disappointed  parties  in  dozens  of 
cases.^^  The  sole  case  relied  upon  by  Petitioners  is  Atchi¬ 
son,  Topeka  <&  Santa  Fe  By.  Co.  v.  United  States,  284  XJ.S. 
248  (1932). 

The  Atchison  case  arose  under  the  Interstate  Commerce 
Act  which  provides  in  express  terms  that  “any  party”  may 
“at  any  time”  request  that  a  proceeding  be  reopened.’- 
The  issue  before  the  Commission  concerned  the  grain  rate 
structures  for  all  western  railroads.  The  evidence  as  to 
revenues  related  to  the  highly  prosperous  years  in  the  mid- 
1920 ’s,  and  a  final  report  was  made  prior  to  the  depression. 
The  railroads  sought  to  reopen  the  case  in  1931  on  the 

81  See  I.C.C.  V.  Jersey  City,  322  TJ.S.  503,  514  (1944),  where  the  Supreme 
Court  stated: 

“One  of  the  grounds  of  resistance  to  administrative  orders  throughout 
federal  experience  with  the  administrative  process  has  been  the  claims 
of  private  litigants  to  be  entitled  to  rehearings  to  bring  the  record  up 
to  date  and  meanwhile  to  stall  the  enforcement  of  the  administrative 
order.  *  ’ 


92  49  IT.S.C;.  $  17. 
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grounds  that  railroad  traflSc  had  declined  disastrously  so 
that  their  operating  income  was  $100,000,000  less  than  the 
average  during  the  test  period ;  in  effect  they  were  seeking 
to  initiate  a  new  rate  case.  The  Supreme  Court  held  that 
the  railroads  were  entitled  to  a  redetermination  which 
would  reflect  the  radical  effect  of  the  depression  upon  busi¬ 
ness  conditions,  which  the  court  described  as  “the  outstand¬ 
ing  contemporary  fact,  dominating  thought  and  action 
throughout  the  country.’^®® 

In  the  following  year,  the  Supreme  Court  plainly  indi¬ 
cated  that  a  Commission’s  denial  of  a  petition  to  reopen 
based  upon  changed  conditions  could  not  be  reversed  except 
under  circumstances  at  least  as  extreme  as  those  in  the 
Atchison  case.  United  States  v.  Northern  Pacific  R.  Co., 
288  U.S.  490  (1933).  And  in  Baltimore  S  Ohio  Rwy.  v. 
United  States,  298  U.S.  349,  389  (1936),  Justice  Brandeis, 
concurring,  stated  that: 

“*  *  •  The  Atchison  Case  rests  upon  its  exceptional 
facts.  It  is  apparently  the  only  instance  in  which  this 
Court  has  interfered  with  the  exercise  of  the  Commis¬ 
sion’s  discretion  in  granting,  or  refusing,  to  reopen  a 
hearing.  •  •  •>’ 

The  leading  Supreme  Court  case  is  Interstate  Commerce 
Commission  v.  Jersey  City,  322  U.S.  503,  514  (1944),  which 
reviews  the  cases  dealing  with  efforts  to  reopen  adminis¬ 
trative  proceedings,  and  holds  that  courts  will  not  interfere 
with  the  exercise  of  the  Commission ’s  discretion.  The  court 
referred  to  the  customary  complaint  of  disappointed  liti¬ 
gants,  that  changed  conditions  had  made  the  record  “stale”, 
and  held  ; 

“•  •  •  Administrative  consideration  of  evidence — par¬ 
ticularly  where  the  evidence  is  taken  by  an  examiner, 
his  report  submitted  to  the  parties,  and  a  hearing  held 
on  their  exceptions  to  it — always  creates  a  gap  be¬ 
tween  the  time  the  record  is  closed  and  the  time  the 
administrative  decision  is  promulgated.  This  is  espe¬ 
cially  true  if  the  issues  are  difficult,  the  evidence  intri¬ 
cate,  and  the  consideration  of  the  case  deliberate  and 


#3  284  U.S.  248,  260. 


85 


careful.  If  upon  the  comin^  do-vra  of  the  order  liti¬ 
gants  might  demand  rehearings  as  a  matter  of  law  be¬ 
cause  some  new  circumstance  has  arisen,  some  new 
trend  been  observed,  or  some  new  fact  discovered,  there 
would  be  little  hope  that  the  administrative  process 
would  ever  be  consummated  in  an  order  that  would  not 
be  subject  to  reopening.  It  has  been  almost  a  rule  of 
necessity  that  rehearings  were  not  matters  of  right, 
but  were  pleas  to  discretion.  And  likewise  it  has  been 
considered  that  the  discretion  to  be  invoked  was  that 
of  the  body  making  the  order,  and  not  that  of  a  review¬ 
ing  body.’’ 

All  of  the  other  eases  are  to  the  same  effect,^^  and  each  of 
of  them  deals  with  significant  changes  in  conditions,  rather 
than  with  a  minor  fact,  belatedly  seized  upon,  as  in  the 
instant  case.  This  court  has  recently  refused  a  somewhat 
similar  request  that  the  Federal  Power  Commission  be  di¬ 
rected  to  reopen  a  rate  order  issued  under  the  Federal 
Power  Act.  Pennsylvania  Water  S  Power  Co.,  et  al.  v. 
Federal  Power  Commission,  193  F.  2d  230,  237 ;  atf ’d.  343 
U.S.  414  (1952).  In  disposing  of  those  appellants’  motions, 
this  court  stated: 

*  It  would  result  in  the  reopening  of  a  rate  pro- 
ceding  begun  in  1944  because  of  an  issue  raised  for 
the  first  time  on  rehearing  in  1949  and  a  decision  handed 
dowm  in  a  suit  between  private  parties  under  a  non¬ 
controlling  statute  in  1951.  In  view  of  this  chronology, 
we  think  the  Supreme  Court’s  statement  in  Interstate 
Commerce  Commission  v.  Jersey  City,  1944,  322  U.S. 
.■)03,  514  is  especially  pertinent :  ‘If  upon  the  coming 
down  of  the  order  litigants  might  demand  rehearings 
as  a  matter  of  law  because  some  new  circumstance  has 
arisen,  some  new  trend  has  been  observed,  or  some  new 
fact  discovered,  there  would  be  little  hope  that  the 
administrative  process  could  ever  be  consummated  in 
an  order  that  would  not  be  subject  to  reopening.’  The 
effect  of  granting  petitioners^  motions  would  he  to  dis¬ 
rupt  a  pattern  of  regulation  which  was  carefully  drawn 
to  meet  the  problems  of  a  complex  industry.** 


94  United  States  v.  Pierce  Auto  Freight  Lines,  327  U.S.  515  (1946);  In¬ 
surance  Group  Committee  v.  Denver  4"  Co.,  329  U.S.  607  (1947). 
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The  disruptive  effects  would  be  even  more  serious  and 
pronounced  in  the  instant  proceeding  because  there  were 
more  than  fifty  parties  to  this  proceeding,  most  of  which 
are  utility  customers  of  Panhandle.  None  of  those  parties, 
save  these  two  municipal  organizations,  is  seeking  any  re¬ 
determination.  And  yet,  if  the  matter  were  reopened  for 
the  unsubstantial  reason  urged  by  Petitioners,  the  affairs 
of  all  of  those  utilities,  whose  rates  depend  somewhat  upon 
Panhandle’s  rates,  would  be  disrupted.  Moreover,  the  pro¬ 
ceeding  would  become  interminable,  with  the  necessity  of 
presenting  evidence  as  to  1953, 1954, 1955,  and  undoubtedly, 
1956.  Indeed,  it  would  he  difficult  to  imagine  a  situation 
in  which  the  Supreme  Court’s  rule  set  forth  in  the  Jersey 
City  case  could  more  appropriately  be  applied  than  in  the 
present  case.®® 

CONCLUSION 

For  all  the  foregoing  reasons,  we  submit  that  the  opinion 
and  order  here  under  review  should  be  affirmed.  As  the 
Supreme  Court  stated  in  the  Hope  case,  supra,  page  602: 

<<•  #  #  ipjjg  Commission’s  order  does  not  become  su¬ 
spect  by  reason  of  the  fact  that  it  is  challenged.  It  is 
the  product  of  expert  judgment  which  carries  a  pre¬ 
sumption  of  validity.  And  he  who  would  upset  the  rate 
order  under  the  Act  carries  the  heavy  burden  of  mak¬ 
ing  a  convincing  showing  that  it  is  invalid  because  it 
is  unjust  and  unreasonable  in  its  consequences.” 

95  Moreover,  Petitioners  are  precluded  from  obtaining  the  relief  which  they 
desire  since  they  did  not  apply  to  the  court  under  Section  19(b)  of  the 
Act  for  leave  to  adduce  additional  evidence.  See  ConsolidaUd  Edison  Co. 
V.  305  IJ.S.  197,  226  (1938);  California  Lumhermen*s  Council 

V.  Federal  Trade  Commission,  115  F.  2d  178,  183  (9th  CSir.  1940)  certiorari 
denied,  312  XI.S.  709;  Hershey  Chocolate  Corporation  v.  Federal  Trade  Com¬ 
mission,  121  F.  2d  968,  971  (3rd  Cir.  1941). 
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Petitioners  have  failed  to  discharge  that  burden — ^their 
failure  stemming  from  the  inherent  justness  and  reason¬ 
ableness  of  the  order  here  under  review. 

Respectfully  submitted, 


WiLiiAM  E.  Millee 
Harby  S.  Littman 
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